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NOTICE TO MEMBERS

Petition 255/2003 by Gerard Keyser (French) on alleged dual taxation

1. Summary of petition

The petitioner indicates that he is being required to pay dual tax in France and in Belgium. 
While he does not object to paying the French tax, he disputes the tax demand by the Belgian 
authorities, indicating that, because he is insured there, he is required to contribute to a 
pensions support fund.

2. Admissibility

Declared admissible on 17 October 2003. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 3 July 2006.

The petitioner, who is resident in France, pays taxes and social security contributions there. A 
2%1 'social contribution' is levied on income from his capital assets and is paid into the 
French national workers pension fund ('Caisse nationale d'assurance viellesse des travailleurs 
salariés'). However, since he receives (statutory) pension benefits and (non-statutory) 
insurance benefits from the Belgian pensions office (ONP), a ' cotisation des solidarité' 
(solidarity contribution) is also levied on all his Belgian income under the relevant Belgian 
legislation.

In so far as the French social contribution2 apparently serves the same purpose as the Belgian 
solidarity contribution, the petitioner argues that this is a form of double 'taxation' which 
constitutes discrimination against him.

  
1 2.3% from 1 July 2004.
2 France does not appear to take account of Belgian deductions in respect of income tax payable by the 
petitioner.
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Belgian national legislation1

Since January 1995, under Belgian law, a solidarity contribution is levied on gross benefits 
received from the national pensions office (ONP), independently of whether or not the 
recipient is resident in Belgium. Contributions, which are on a sliding scale to a maximum of
2%, are determined on the basis of all statutory or non-statutory, Belgian or foreign pension
entitlements, periodical payments and acquired capital assets (converted into notional monthly 
income). The resulting solidarity contribution is levied on the above forms of revenue which 
are Belgian in origin and is deducted in its entirety from the ONP statutory pension alone. 
This contribution, which helps to fund the Belgian social security system, is deducted2 for the 
purposes of establishing the Belgian income tax base.

The Commission's observations

Double taxation arising from the levying of social security contributions in both the country 
of residence and the country of a pension recipient who is, by definition, unable to benefit 
from both welfare schemes simultaneously, could constitute an infringement of the principle 
of the free movement of persons in the internal market (Articles 18, 39 or 43 of the EC 
Treaty, depending on the situation)3. The Commission accordingly takes the view that this 
form of double taxation should be avoided.

Firstly, the Commission is seeking to establish whether, notwithstanding its social purpose,
the Belgian contribution referred to in this petition could not be regarded as a form of income 
tax on all Belgian retirement pensions, whether the recipient is resident or non resident4. In 
the latter case, the cumulative effect of a contribution and a levy which, as far as his country 
of residence is concerned, serve the same purpose, could constitute dual taxation.

Concerning direct taxation, in the absence of harmonised measures at Community level, the 
Member States are free to establish the income tax arrangements they consider most 
appropriate, providing that Community law, and in particular the principle of non-
discrimination, is respected regarding the implementation thereof. Concerning income tax, the 
Member States have concluded bilateral agreements to avoid dual taxation which could arise 
from the simultaneous implementation of their respective tax laws.

  
1 Law of 30 March 1994 concerning welfare provisions, Moniteur Belge, 31.3.1994, in force since 1 January 
1995 and amended on a number of ocasions:http://www.juridat.be/cgi_loi/legislation.pl.
2 The amount of the contribution is deducted from the amount of ONP benefits to determine the taxable amount.
3 The principle of uniform social security legislation is set out in Article 13 of Council Regulation 1408/71 of 
14 June 1971 on the application of social security schemes to employed persons and their families moving within 
the Community, as subsequently amended (consolidated version OJ L 28, 30.1.1997).
4 Concerning the fiscal nature of French (CRDS - social debt repayment contribution and CSG - general social 
contribution) social security contributions, see judgments of 15 February 2000, C-34/98 and C-169/98, 
Commission v. France, ECR I-995 and 1049.
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In this case, the measure referred to in the petition does not fall within the scope of the 
Franco-Belgo agreement seeking to avoid double income tax1. However, the Commission 
takes the view that the problem of double taxation could in this case be resolved by analogy 
with the Franco-Belgian agreement of 1964.

Under Article 12 of this agreement, private pensions are only taxable in the contracting state 
in which the beneficiary is resident. Article 18 concerning 'income not specifically referred to' 
states that 'insofar as the articles of this agreement do not otherwise specify, income of 
residents of one of the contracting States is only taxable in that State'. If these provisions are 
applied by analogy to the measure referred to in this petition, the levying in Belgium of
contribution on a pension paid to a French resident could be considered as infringing the 
agreement.

In the light of this, the Commission decided to contact the authorities of both Member States 
(Belgium and France) referred to in the petition seeking to establish whether double taxation 
is in fact occurring and, if so, urging them to adjust their social security contributions schemes 
in respect of non-residents in accordance with Community principles and the provisions of the 
above agreement.

It is recommended that consideration of this petition remain open.

  
1 Agreement signed in Brussels on 10 March 1964 approved by Law 64-1324 of 26 December 1964, ratified in 
Paris on 17 January 1965, entering into force on the same day and published in Decree No 65-672 of 11 August 
1965 (OJ 15 August 1965) (Corrigendum in OJ of 9 October 1965). Date of publication in the Moniteur Belge: 
24 June 1965 - 4 November 1965.


