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NOTICE TO MEMBERS

Petition 716/2005 by Thorsten Alt (German), concerning infringement of rules 
governing the free movement of persons and services in the European Union.

1. Summary of petition

The petitioner complains of discrimination against the British law IT company, of which he is 
director, which is seeking to establish a branch in Germany, indicating that the Rottweil 
district court rejected the application for registration of the subsidiary on the grounds that 
insufficient information had been provided. The petitioner argues that this constitutes an 
infringement of EU legislation regarding the free movement of persons and services and 
freedom of establishment, together with legislation governing branch companies.

2. Admissibility

Declared admissible on 23 November 2005. Information requested from the Commission 
under Rule 192(4).

3. Commission reply, received on 3 July 2006.

Background/Summary of the facts/History
The petitioner, Thorsten Alt, is the President of the Board of Directors of TerraX—Computer 
International Ltd., a limited liability company founded and registered in the UK. In the 
articles of the company, the objective of the business is not confined to a specific type of 
services or a specific sector, but described in general terms, as pursuit of trade. After setting 
up a branch in Baden-Württemberg (Germany), the petitioner filed an application on behalf of 
TerraX-computer to be registered – with the objective to provide internet services – in the 
commercial register in Germany. However, for several reasons the application was not 
allowed. In order to be registered in the commercial register TerraX-computer was, inter alia, 
required to provide evidence that it disposes of all authorisations which are required for any 
service activity in Germany, including authorisations provided for in the animal protection 
legislation or in the law on explosives. This was deemed necessary because the object of the 
business of the main establishment in the UK is not confined to a specific type of services but 
covered any service activity. The objective of the business of the branch in Germany would 
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necessarily have to be the same as the objective of the business of the main company and 
could therefore not be limited to internet services. 

The complaint
The petitioner argues that the request from the German authorities to provide evidence that 
TerraX-Computer has obtained all authorisations which are required for any service activity 
in Germany violates German as well as European Law and explains that the German Federal 
Court of Justice (BGH), or other higher German courts have already decided accordingly. 

The Commission’s comments to the petition’s arguments and conclusion
A requirement to provide evidence that one has obtained authorisations which are required for 
any service activity in Germany, in the case that the service provider only wants to provide 
internet services and be registered in the commercial register accordingly, might well 
constitute a restriction to the freedom of establishment. However, the European Commission 
can bring infringement proceedings provided for in Article 226 EC against a Member State 
only if it can prove that a law or an administrative practice which is, to some degree, of a 
consistent and general nature, violates Community law (see Case C-287/03 Commission v 
Belgique; Case C-387/99 Commission v Germany; Case C-494/01 Commission v Ireland). 
Since the petitioner explains that the German Federal Court of Justice or other higher German 
courts have already decided that the requirements in question cannot be imposed on 
companies from other Member States, it seems likely that the case in question might not 
amount to a failure to fulfil obligations for the purposes of Article 226 EC. The petitioner 
might, however, pursue his claim in the German Courts.

However, since the petitioner as well as the German court in question both rely on (different) 
court decisions, the European Commission will examine this case in more detail. 


