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NOTICE TO MEMBERS

Petition 0724/2005 by James Walsh (British) concerning the rights of lesbians, homosexuals, 
bisexuals and transsexuals in the European Union.

1. Summary of petition

The petitioner expresses concern that the rights of lesbians, homosexuals, bisexuals and 
transsexuals (LHBT) are not being properly considered by the EU, particularly in connection 
with the problem of social inequality and that the differences between the EU Member States 
regarding recognition of partnerships and the rights of LHBTs are effectively undermining the 
free movement of persons. The petitioner is seeking a clearly defined strategy regarding the 
social integration of LHBTs, involving the setting-up of a parliamentary committee to 
guarantee equal treatment, diversity and the defence of minority rights. In addition, he urges 
that the structural funds be used for measures, for example the education of young people, to 
combat discrimination against LHBTs, that legislation discriminating against LHBTs in the 
Member States be abolished and equal rights for LHBTs made a EU membership criterion. 
This strategy should be developed in cooperation with organisations defending the rights of 
LHBTs.

2. Admissibility

Declared admissible on 23 November 2005. Information requested from the Commission 
under Rule 192(4).

3. Commission reply, received on 3 July 2006.

Background/Summary of the facts/History
The EU's efforts to combat discrimination on grounds of sexual orientation since the entry 
into force of the Amsterdam Treaty.

The complaint
The Petitioner expresses concern that the rights of lesbians, gays, bisexuals and transsexuals 
(LGBT) are not properly addressed by the EU, in particular as regards legislation, EU funding 
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opportunities, EU structural funds, the free movement of persons and EU membership criteria. 
The petitioner is seeking a clearly defined strategy on social integration of LGBT people, 
including the setting up of a parliamentary committee.

The Commission’s comments on the petition’s arguments
On the basis of Article 13 of the EC Treaty, on 27 November 2000 the Council adopted 
Directive 2000/78/EC establishing a general framework for equal treatment in employment 
and occupation. This Directive prohibits, inter alia, discrimination on grounds of sexual 
orientation in employment and occupation. The Commission is monitoring the 
implementation of Directive 2000/78/EC in all the Member States and is taking the 
appropriate action to ensure that the provisions of the Directive are correctly transposed into 
national law. 

Under the Action Programme to combat discrimination, the European Union provides funding 
to European NGO networks representing people who are exposed to discrimination. This 
includes ILGA-Europe, the European Region of the International Lesbian and Gay 
Association. NGOs defending the rights of LGBT people also participate in the trans-national 
projects currently financed under the same Action Programme.

In June 2005, the Commission adopted its Communication 'Non-discrimination and equal 
opportunities for all – a framework strategy' (COM (2005) 224 final) which sets out a 
forward-looking strategy to promote non-discrimination and equal opportunities for all in the 
EU. In addition to the legal protection of individual rights, the Communication also sets out a 
strategy for the positive and active promotion of non-discrimination and equal opportunities, 
including the role of EU funding instruments.

In the context of EU enlargement, human rights principles are an integral part of the political 
criteria for membership of the EU. Future Member States are required to comply with the EU 
legislative acquis in the field of anti-discrimination and equal opportunities.

• The consequences in Community law of the recognition of gay couples

Unlike the European Convention on Human Rights, which, in Article 12, treats marriage as a 
union between a woman and a man, the Charter does not specify any gender difference. 
Article 9 of the Charter stipulates: 'The right to marry and the right to found a family shall be 
guaranteed in accordance with the national laws governing the exercise of these rights.'

The recognition of gay unions (marriage – three Member States recognise gay marriages: B, 
ES, N – registered partnership or de facto partnership) is particularly interesting from the 
point of view of Community law.

There is no Community legislation concerning the mutual recognition of marriages or 
registered partnerships (between heterosexual couples or gay couples). The Brussels II1a 
regulation concerns solely the mutual recognition of divorces.

  
1 Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation 
(EC) No 1347/2000, OJ L 338 of 23.12.2003, p. 1.
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The status of gay couples is rapidly evolving in the Member States, in which national laws do, 
however, remain very different. At present, gay marriage is permitted in three Member States 
(Netherlands, Belgium and Spain). Nine Member States provide for registered partnerships 
for gay couples (Finland, Sweden, Denmark, Germany, UK, Netherlands, Belgium, 
Luxembourg and France [the so-called PACS]). These differences are liable to cause practical 
problems for gay couples when moving around the EU, particularly as far as financial aspects 
are concerned.

The development of Community instruments concerning the property consequences of the 
separation of couples, wills and successions, are included in the mutual recognition 
programme (Areas III and IV). The Commission has begun work in these two areas. A public 
consultation was launched in 2005 on the issue of wills and successions, and a Green Paper 
was published in March 2005. The Commission is planning to publish a Green Paper on the 
property consequences of marriages and other forms of union in 2006. This Green Paper will 
tackle the issue of the mutual recognition of property consequences for married and unmarried 
couples.

• Free movement of persons

According to gay associations and NGOs, gay couples registered in Member States in which 
such unions are legal lose those rights when they move to another Member State which does 
not recognise the existence of same-sex couples, in particular the right to family reunification.

Indeed, on the basis of existing Community law, the right to family reunification does not 
cover registered partnerships.

However, in practice, a married or registered couple made up of two EU citizens, regardless 
of their gender, may reside in a Member State which does not recognise such forms of union, 
since Article 18 of the EC Treaty grants the right of residence to all EU citizens.

Problems concerning right of residence may arise for EU citizens who are married to, or the 
partner of, a third-country national. In this case, the third-country national cannot join his or 
her partner as a family member.

The right to family reunification of EU citizens was improved by Directive 2004/38/EC of the 
European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union 
and their family members to move and reside freely within the territory of the Member States. 

This directive includes among those who may benefit from its application as family members 
of an EU citizen, spouses (Article 2.2 (a)) and 'the partner with whom the Union citizen has 
contracted a registered partnership, on the basis of the legislation of a Member State, if the 
legislation of the host Member State treats registered partnerships as equivalent to marriage 
and in accordance with the conditions laid down in the relevant legislation of the host 
Member State' (Article 2.2(b)).

As regards spouses, in its judgment D v Sweden/Council, the Court ruled that the term 
'marriage', according to the definition generally accepted by the Member States, means a 
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union between two persons of the opposite sex: CJEC, 31 May 2001, D and Sweden, Case 
C-122/99 and C-125/99, ECR p. I-4319. In the Reed judgment of 17 April 1986, Case 59/85, 
ECR p. 1283, the Court also held that any interpretation of a legal term having effects in all of 
the Member States, on the basis of social developments, must take into account the situation 
in the whole Community.

In accordance with this case-law, the term 'spouse' used in Directive 2004/38 must, just as the 
term 'spouse' used in existing directives, for the time being be understood to be a union 
between persons of a different sex; this, of course, is subject to future developments in society 
and in case-law.

As regards registered partners, Directive 2004/38 provides that the recognition of their status 
for the purposes of family reunification must refer solely to the legislation of the host Member 
State. In other words, a Member State which does not recognise registered partnerships under 
its own law will not be required to automatically grant partners registered in another Member 
State the right of residence as family members.

However, with a view to maintaining family unity in the broad sense of the term, Article 3 of 
the directive provides that the Member States must facilitate entry and residence for people 
who are not included in the definition of 'family members'. This requirement concerns not 
only any other family member who, in their country of origin, is a dependant or member of 
the household of the migrant citizen (as is the case under existing law), but also the partner 
with whom the Union citizen has a durable relationship, duly attested. Under this requirement 
the host Member State is obliged to carry out an in-depth examination of an individual's 
personal situation and must state its reasons for any refusal of entry or residence concerning 
such persons.

Under this article, the Member States must facilitate the right of residence of these partners, 
including spouses of a different sex, and must justify any refusal to grant entry or residence.

In practice, EU citizens who are married or in a partnership with a national of a third country, 
may rely on this facilitation requirement, subject to the application of the principle of 
non-discrimination.

During the negotiations for this directive, the extension of the right of family reunification to 
same-sex spouses and partners (whether registered or not), under the law of the Member State 
of origin, was discussed at length, in particular at first reading in the European Parliament, 
and the current text reflects a hard-won compromise, achieved after two years of negotiations.

Directive 2004/38 is currently being transposed in the Member States and entered into force 
on 30 April 2006.

For these reasons, it would be difficult to submit any proposals which go beyond the issues 
covered in Directive 2004/38.

Conclusions

In June 2005, the Commission adopted a forward-looking strategy to promote 
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non-discrimination and equal opportunities for all in the EU.

Generally speaking, the establishment of the Fundamental Rights Agency will strengthen the 
EU's information and monitoring capability and will therefore protect and promote all 
fundamental rights more effectively, including those relating to the principle of 
non-discrimination on the basis of sexual orientation.


