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NOTICE TO MEMBERS

Petition 0847/2004 by Matthew Ball (British), on behalf of the Tobacco Workers' 
Alliance (TWA), on the unfavourable impact of Article 3 of Directive 2001/37/EC on 
those employed in the EU tobacco industry

1. Summary of petition

The petitioner expresses his concern at the unfavourable impact of Article 3 of Directive 
2001/37/EC on the approximation of the laws, regulations and administrative provisions of 
the Member States concerning the manufacture, presentation and sale of tobacco products on 
those employed in the EU tobacco industry, arguing that the provisions of the Article is 
resulting in the transfer of jobs in the tobacco sector outside the EU. For example, a factory in 
Darlington has already been forced to close, resulting in 500 job losses, with further job losses 
foreseeable in the EU as a whole, largely as a result of the unfavourable consequences for 
suppliers and the local economy. The petitioner stresses that this provision runs counter to a 
fundamental EU objective embodied in the Treaty, i.e. measures to promote economic and 
social development and a high level of employment. He points out that Article 127(2) of the 
EC Treaty requires the objective of a high level of employment to be taken into consideration 
in the formulation and implementation of Community policies and activities.

2. Admissibility

Declared admissible on 11 April 2005. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 28 March 2006.

On the applicable Community legislation

As regards labour legislation

Regarding company restructuring, various community labour law provisions may apply.
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A number of directives provide for information and consultation of workers with regard to 
collective redundancies1 or transfers of undertakings2.  The directive establishing a general 
framework for informing and consulting employees3, which entered into force in March 2005, 
advocates anticipatory measures and ongoing information and consultation of workers.  The 
1994 directive by setting up European Works Councils4 gave the dialogue a transnational 
dimension.

Furthermore the directive on collective redundancies also provides for notification to the 
authorities while the directive on the transfer of companies provides for the conservation of 
acquired rights and the transfer of employment contracts from the transferor to the transferee.  
The directive concerning the protection of employees in the event of the insolvency of their 
employer5 contains a number of wage claim guarantee provisions.

Analysis

The Commission takes the view that the question raised by this petition concerns the 
interaction between the various types of legislation and Community policy and that the 
implementation of Community employment legislation is not the issue at stake here.

The Commission is well aware of this issue.  Indeed, it was specifically with a view to 
managing change and restructuring more promptly and effectively in both economic and 
social terms that the Commission adopted on 31 March 20056 a communication entitled 
'Restructuring and employment'.  The communication introduced a Partnership for Change 
involving the social partners and seeking to:

• influence the structural determinants of competitiveness and achieve structural reforms 
(adaptability, vocational training, anticipation of sectoral developments, business policy);

• influence the economic and social implications of these developments.

In its communication the Commission is seeking to identify and define community policies 
more closely, making it easier to anticipate and adjust to change and restructuring.  For 

  
1 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to 
collective redundancies - OJ L 225, 12.08.1998, p. 16.
2 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States 
relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of 
undertakings or businesses - OJ L 82, 22.03.2001, p.16.
3 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general 
framework for informing and consulting employees in the European Community - OJ L 80, 23.3.2002.
4 Council Directive 94/45/EC of 22 September 1994 on the establishment of a European Works Council or a 
procedure in community-scale undertakings and community-scale groups of undertakings for the purposes of 
informing and consulting employees - OJ L 254, 30.09.1994.
5 Council Directive 80/987/EEC of 20 October 1980 on the approximation of the laws of the Member States 
relating to the protection of employees in the event of the insolvency of their employer; Directive 2002/74/EC of 
the European Parliament and of the Council of 23 September 2002 amending Council Directive 80/987/EEC on 
the approximation of the laws of the Member States relating to the protection of employees in the event of the 
insolvency of their employer. 
6 COM(2005)120 final of 31.3.2005.
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example, closer monitoring of certain sectors of activity is intended to assist those concerned 
in confronting the economic and social challenges confronting them.  In order to implement 
these initiatives the Commission has set up an internal restructuring task force whose first 
meeting is scheduled for April 2005, together with a restructuring forum of all parties 
concerned of which the first meeting took place in June 2005.

4. Comments from the petitioner, received on 20 March 2006.

The tobacco workers alliance [TWA] believes that article 3 of directive 2001/37/EC has 
caused the loss of thousands of EU jobs.  This contravenes one of the key objectives of the
European Union 'to promote economic and social progress and a high level of employment' as 
in article 127[2] of the treaty.  The restriction on the manufacture for export of cigarettes that 
do not comply with EU limits does nothing to improve the operation of the internal market, 
nor does it meet public health objectives as intended by the directive.  Cigarettes above EU
limits [10 mg tar, 1mg nicotine, 10mg carbon monoxide] are still in demand outside the EU.  
Tobacco manufacturers based in the EU will no longer be able to meet demand for these 
products from their factories here, they will have to export production and the jobs will go 
outside Europe.  B.A.T. has already shut factories in Spennymoor and Darlington and is 
closing down a third factory in Southampton more than a thousand jobs will go.  This does 
not include the effect on local businesses that support and rely on the factory and its 
infrastructure.  It was assumed external markets would adjust to products conforming to the 
EU specifications. This position is untenable.  Tobacco companies operate within the 
restrictions that are imposed on them by internal markets. Although the TWA campaigned 
and welcomed the full derogation on the ban to 2007, our intention was to enable companies
to make changes in production, not to lose this production within the EU.

5. Further Commission reply, received on 10 October 2006.

This Petition raises the concern that there may be job losses relating to the ending of the 
transitional arrangement under Article 3(2) of Directive 2001/37/EC of the European 
Parliament and of the Council concerning the manufacture, presentation and sale of tobacco 
products.

The petitioners are now seeking the support of the Commission for a further prolongation of 
the transitional arrangement. In this respect the Commission would like to stress the following 
aspects.

The ceiling limits for toxic substances in cigarettes manufactured within, but exported from, 
the European Community were thoroughly reflected in the co-decision process in the 
preparation of the Directive. The European Parliament and the Council finally decided to 
apply the same limits for exports as those applicable in the internal market (10 mg for tar, 1 
mg for nicotine, 10 mg for carbon monoxide, as per cigarette).

The European Parliament and the Council decided to grant a transitional arrangement until 1 
January 2007 in order to facilitate the adaptation of the industry to changed product 
specifications.

The decision to apply the same limits for the manufacturing within the EU and for exports 
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was mainly based on the need to protect health and to avoid circumvention of the internal 
market. These reasons have not changed. 

Moreover, the EU has become a full Party to the WHO Framework Convention for Tobacco 
Control (FCTC) which has by now been ratified by 130 countries all over the world. The 
Convention obliges us to develop global policies to prevent and reduce tobacco consumption 
by, for example, regulating contents and emissions of tobacco products. 

A further extension of the transitional arrangement would require an amendment of the 
Directive which, at present, the Commission has no intention to propose.


