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NOTICE TO MEMBERS

Petition 960/2001 by Patrick O'Brien (British), on the pension rights of British citizens 
residing in another Member State

1. Summary of petition

The petitioner considers that certain aspects of the British State pension scheme discriminate 
against pensioners who have retired to another Member State.  In particular, he draws 
attention to the provisions of the scheme which allow free credits to be allocated to men aged 
60 or over who may not have accumulated the necessary amount of contributions to be 
entitled to a full state retirement pension.  This allocation, however, is only available to 
British citizens resident in the UK and does not apply to British citizens who have taken up 
residence in another Member State.  The petitioner takes the view that this situation represents 
an obstacle to freedom of movement.

2. Admissibility

Declared admissible on 25 March 2002. Information requested from Commission under Rule 
175(3).

3. Commission reply, received on 28 May 2002:

The Petitioner is a retired British national living in France. He complains about the UK 
legislation on state pensions, which awards credits to men aged over 60 who have an 
inadequate insurance record for a full pension. These free credits are not awarded if the 
person is abroad for more than six months a year - the person must buy additional voluntary 
contributions to cover the period spent abroad. In the petitioner's view this constitutes clear 
discrimination against UK citizens who choose to live abroad and is a significant restriction 
on the citizen's right to free movement and residence.

The Commission will write to the British authorities to ask for further information on this 
issue, and will inform the Petitions Commission about its analysis when an explanation is 
received.
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4. Commission´s supplementary reply received on 24 October 2002:

The Commission wrote to the British authorities in July 2002 to ask for further information on 
this issue, and has now received an explanation as follows:

In the UK men aged 60-64 who are not working or self-employed can "sign on" as 
unemployed and in this way receive credits towards their pension contribution record. The 
requirement to sign on was abolished and these credits are now awarded automatically to this 
category of men. However, there is an additional requirement that the man be present in the 
UK for at least 182 days - in other words he must not be away for more than 6 months in the 
relevant tax year. 

At Community level, social security benefits are co-ordinated but not harmonised by 
Regulations 1408/71 and 574/721. In other words, Member States are free to determine the 
details of their own social security systems, including which benefits shall be provided, the 
conditions of eligibility and the value of these benefits. Regulation 1408/71 determines to 
which social security system a person who moves from within the Community is subject. 

A person to whom the legislation of a Member State ceases to be applicable (because  he no 
longer works or resides there, nor pays contributions there, nor receives any social security 
benefit from that Member State, which appears to be Mr O'Brien's case) becomes subject to 
the Member State of residence2. As Mr O'Brien is no longer subject to UK legislation, the 
Commission cannot intervene in his favour in this case.

However, this petition does raise questions relating to the Community law rules on the 
granting of social advantages to migrant workers3 which are not adequately answered by the 
letter from the British authorities. The Commission has therefore written again to the British 
authorities for further information on this point, and will keep the Petitions Commission 
informed of the outcome.

5. Commission´s supplementary reply received on 6 juillet 2005

Since the Commission's last communication on this petition, and after further examination of 
the facts and of the British legislation, the Commission services decided to contact the British 
authorities again, in order to clarify certain points and the possible infringement of 
Community law on free movement of persons. In the light of the new explanations provided 
by the British authorities, the Commission will decide if it is necessary to further pursue this 
case.

6. Commission´s supplementary reply received on 10 November 2006

In  a previous communication to the Petitions Committee of the European Parliament the 
Commission services informed the  Committee that they were in the process of evaluating the 
reply of UK authorities to the letter of formal notice in relation to this petition. It appeared 
from the reply of the United Kingdom authorities that the system of pension credits, to which 

  
1 As updated by Regulation (EC) No. 118/97 (OJ No. L 28, of 30.1.97)
2 Article 13(2)(f) of Regulation 1408/71
3 Article 7 of Regulation 1612/68 and article 39 EC
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the petitioner refers, is not linked to the previous employment of eligible persons, many of 
whom are apparently effectively unemployed for several years before reaching the age of 60.

The Commission could pursue this matter if the qualification of "pension credits" as a social 
advantage under Regulation 1612/68/EEC implied that the legislation in question in the 
United Kingdom could discriminate against Community nationals exercising their right to free 
movement.

However, in the light of the case law of the European Court of Justice and on the basis of the 
explanations provided by the United Kingdom authorities, the Commission considers that this 
is not a social advantage for an ex-worker under Article 7 of Regulation 1612/68 as 
interpreted by the Court of Justice in Case C-57/96 (Meints), Case C-43/99 (Leclere) and 
Case C-33/99 (Esmoris).

Bearing in mind that, according to the evaluation of the latest response of the United 
Kingdom authorities to the letter of formal notice, there seems to be no breach of Community 
law in the United Kingdom as regards the application of Article 7 of Regulation 1612/1968, 
the Commission does not intend to pursue the matter further.


