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NOTICE TO MEMBERS

Petition 206/2006 by Mr John Kaufman (British), on compatibility of United Kingdom's 
Pensions Act 2004 with Article 8 of Council Directive 80/987/EEC

1. Summary of the petition

The petitioner argues that the United Kingdom's Pensions Act 2004, which entered into force 
on 6 April 2005, fails to provide a sufficient degree of protection for pensioners in case of 
insolvency of the sponsoring employer. He points out that, according to the Pensions Act, 
there is a maximum payment of 90% of pension capped at £25.000 per year based on standard 
retirement age of 65 years, thus discriminating early retirees and employees who, according to 
their years of service, would be entitled to pensions in excess of the £25.000 cap. The 
petitioner considers that the Pensions Act is not compatible with Article 8 of Council 
Directive 80/987/EEC.

2. Admissibility

Declared admissible on 13 July 2006. Information requested from the Commission under Rule 
192(4).

3. Commission reply, received on 12 December 2006.

Background

The petitioner argues that the United Kingdom's Pensions Act of 2004, which entered in to 
force on 6 April 2005, fails to provide a sufficient degree of protection for pensioners in case 
of insolvency of their employer. He points out that, under this Act, there is a maximum 
payment of 90% of pension capped at £25,000 per year based on a standard retirement age of 
65 years, thus discriminating against those taking early retirement and employees whose years 
of service would entitle them to pensions in excess of the £25,000 upper limit. He takes the 
view that the Pensions Act is not in accordance with Article 8 of Council Directive 
80/987/EEC.
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The petitioner, a British citizen who will be 65 years old (pensionable age) in January 2005 
and who was expecting to receive an annual pension of arround £85,000, will instead receive 
only £25,000. 

Commission observations

Council Directive 80/987/EEC1 concerns the protection of employees in the event of the 
insolvency of their employer and in particular seeks to guarantee the payment of amounts still 
owing to them (salaries, pensions and other benefits). Its scope is extended and adapted by 
Directive 2002/74/EC2 to include insolvency proceedings other than liquidation and to 
guarantee legal security in the event of insolvency of multinational undertakings. Article 8 of 
Directive 80/987/EEC, which is not amended by the 2002 Directive, concerns old-age 
benefits, including survivors' benefits, under complementary company or inter-company 
pension schemes outside the national statutory social security schemes.

All the Member States are being confronted with the social and economic effects of an ageing 
population and many of them are seeking to adapt their pensions arrangements accordingly, 
giving greater emphasis to occupational and other private pension schemes. This has resulted 
in a growing awareness of the increasing inadequacy of statutory schemes in terms of lost 
income and the need to take measures to prevent a fall in living standards following 
retirement. Many Member States are accordingly seeking to increase the percentage of their 
pension schemes financed by capitalisation3.

Given the rise of occupational pension schemes in all EU Member States, the attendant 
financial risks will inevitably become increasingly evident, particularly in terms of protecting 
the rights of workers and pensioners, employer insolvability being one such risk. The 
Commission has already received a large number of complaints and petitions including this 
one, reflecting not only a significant increase in the number of specific situations referred to 
in Article 8 of Directive 80/987/EEC but also a considerable divergence of opinion regarding 
the actual obligations incumbent on the Member States under the terms of this Article.

In view of this development, the Commission considered it necessary to ensure a 
comprehensive, clear and up-to-date picture of the way in which the Article is being 
implemented in the Member States of the enlarged Union. To this end, it has had a report 
drawn up by an independent expert on the transposition of Article 8 in the 25 Member States. 
On the basis of this and the replies to a detailed questionnaire sent to the Member States, the 
Commission has drawn up a draft report which will shortly be forwarded to the social partners 
at European level for their observations.

It is also important to note that the High Court of Justice (England and Wales) has referred 
three questions to the Court of Justice of the European Communities for preliminary ruling 
(Case C-278/05, Carol Marylin Robinson, John Burnett and others v. the Secretary of State 
for Work and Pensions) concerning the substance and scope of Article 8 of Directive 

  
1 OJ L 283, 28.10.1980, p. 23.
2 OJ L 270, 8.10.2002, p. 10.
3 See report by the Social Protection Committee on private pension schemes entitled 'Privately Managed Pension 
Provision' of February 2005.
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80/987/EEC. These questions are of particular significance since they provide the Court of 
Justice with its first opportunity to rule on this Article.

The Advocate-General delivered his opinion on 13 July 2006.

He confirms the stance taken by the Commission in its observations to the Court in two 
respects. Firstly, Article 8 cannot be construed as obligating Member States to guarantee the 
protection of workers' interests by themselves providing payments. However, it does require 
Member States to establish a clear legal framework obliging employers to maintain or re-
establish a suitable level of financing to guarantee that pension scheme assets are sufficient to 
meet all supplementary pension expectations, in particular with regard to workers 
approaching retirement age who have completed many years of service, and, the needs of
'balance of costs' pension schemes.

The Advocate General appears to interpret the scope of Article 8 fairly widely, stating that the 
Article in principle requires full protection of employees' interests with regard to their 
acquired or prospective supplementary occupational pension rights under company or inter-
company old age benefit schemes' and that even very moderate restrictions could only be 
justified by very exceptional circumstances.

Despite this, the Advocate General concluded that there was an absence of sufficiently solid 
evidence of a serious breach of Community law by the British Government such as to entitle
the individuals concerned to direct compensation.

The expected ruling by the Court of Justice, which should not only specify for the first time 
the substance and scope of Article 8, but also provide indications concerning the possible 
breach of this Article by the United Kingdom, is expected to contain elements specifically 
corresponding to meeting the petitioner's expectations. 


