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NOTICE TO MEMBERS

Petition 1218/2003 by John Benson (British) concerning the pension rights of former Allied 
Steel and Wire Company employees in Cardiff

1. Summary of petition

When Allied Steel and Wire went into receivership in July 2002, it was announced that the 
pension scheme was being wound up and a number of members of the funds were given to 
understand that they were to receive only 10% of their full pension entitlements. The 
petitioners do not consider that they are adequately protected by existing legislation as 
implemented by the British Government and ask the European Parliament and Commission to 
ensure that the British Government implements Article 8 of Council Directive 80/987/EEC on 
the approximation of the laws of the Member States relating to the protection of employees in 
the event of the insolvency of their employer and that former ASW employees do not lose 
their pension entitlements.

2. Admissibility

Declared admissible on 19 April 2004. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 25 January 2007.

‘Directive 80/987/EEC1 provides for the protection of employees in the event of the 
insolvency of their employer, in particular in order to guarantee payment of their outstanding 
claims (salaries, pensions and other benefits). Its scope was extended and adapted by 
Directive 2002/74/EC2 in order also to cover insolvency proceedings other than liquidation
and to provide legal certainty in the event of the insolvency of transnational firms. Article 8 of 
Directive 80/987/EEC, which was not amended by the 2002 directive, concerns old-age 
benefits, including survivors' benefits, under supplementary company or inter-company 
pension schemes outside the national statutory social security schemes.

  
1 OJ L 283, 28.10.1980, p. 23
2 OJ L 270, 8.10.2002, p. 10
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All Member States are being faced with the social and economic impact of the ageing 
population and many of them have launched strategies to reform their pension systems, 
attaching growing importance to occupational pension schemes and other private schemes. 
These developments are the result of the growing awareness of the diminishing replacement 
rates in statutory schemes and the need to prevent a decline in living standards for pensioners. 
As a result, a number of Member States are implementing strategies with a view to increasing 
the part of their pension systems1 financed by capitalisation.

Given that occupational pension schemes are multiplying and gaining importance in all EU 
Member States, it is to be expected that the economic risks related to their operation become 
more visible and raise problems from the point of view of protecting the rights of workers and 
pensioners. The insolvency of employers is one of those risks and the Commission has 
already received a high number of complaints and petitions – including the present one –
which not only appear to bear witness to an increase in the genuine importance of situations 
falling under Article 8 of Directive 80/987/EEC, but also reveal considerable differences of 
opinion with regard to the specific obligations imposed on the Member States by the article in 
question.

In view of these developments, the Commission deemed it necessary to obtain a 
comprehensive, clear and up-to-date view of the implementation of this article in all Member 
States of the enlarged Union. It therefore instructed an independent expert to carry out a study 
on the transposition of Article 8 in the 25 Member States. On the basis of that study, but also 
of the replies to a detailed questionnaire sent to the Member States, the Commission has 
finalised a draft report addressed, for consultation purposes, to the social partners at European 
level.

Lastly, it is important to point out that the UK High Court of Justice submitted three questions 
for a preliminary ruling to the Court of Justice of the European Communities (Case C-278/05 
between Carol Marylin Robins and John Burnett against the Secretary of State for Work and 
Pensions) concerning the meaning and scope of Article 8 of Directive 80/987/EEC. These 
questions are of particular importance, since they will, for the first time, offer the Court of 
Justice the opportunity to deliver a ruling on this article.

The Advocate General appointed to deal with this case delivered his conclusions on 13 July 
2006. 

He confirmed the position of the Commission in his observations to the Court with regard to 
two points. Firstly, Article 8 does not oblige the Member States to guarantee the protection of 
workers’ interests by providing state financial benefits. Moreover, Article 8 requires that the 
Member States establish a clear legal framework obliging employers to maintain or restore an 
adequate level of funding in order to ensure that their schemes’ assets are sufficient to cover 
all supplementary pension requirements, especially in relation to workers who are close to 
retirement and who have many years’ service behind them and in the case of ‘balance of 
costs’ schemes.

  
1 See the report by the Social Protection Committee on private pension schemes, entitled ‘Privately managed 
pension provision’, of February 2005.
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The Advocate General appears to give a fairly broad scope to Article 8, since he considers 
that this article ‘in principle requires full protection of employees’ interests with regard to 
their acquired or prospective rights to benefits under company or inter-company old-age 
benefits schemes’ and that very limited restrictions may be justifiable only in exceptional 
situations.

In spite of that, in his conclusions, the Advocate General deemed that there was no 
sufficiently firm evidence showing that there had been a serious breach of Community law by 
the UK Government, which would give private citizens the right to direct compensation.

The Court judgment is expected to be delivered shortly. The Commission will ensure that it 
includes the action it intends to take in the final version of its report.’


