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NOTICE TO MEMBERS

Petition 0384/2006 by Enza Sarcià Martorino (Italian), on a labour dispute in Germany

1. Summary of petition

The petitioner is requesting the final pay cheque due to her following her dismissal. The 
employer, a German company which had bought the firm concerned from another firm, did 
not make the payment requested by the worker, claiming that it was only payable to workers 
who resign.

2. Admissibility

Declared admissible on 22 September 2006. Information requested from the Commission 
under Rule 192(4).

3. Commission reply, received on 25 January 2007.

The facts as presented by the petitioner:

The petitioner brings forward that she used to work for Tally, a company producing printers 
for 20 years. In 2002, Tally sold the division the petitioner was working for to PKM GmbH 
Max Kempfle.

According to the petitioner, Tally transferred to PKM GmbH the amount which would be due 
for payments in case of the termination of employment contracts. The petitioner further 
alleges, that PKM had reassured its staff on several occasions that in case of termination of 
employment contracts workers would receive the amount of money they were entitled to 
including the years of service with Tally. 

In 2004, the petitioner was dismissed by PKM GmbH with 7 months notice. She claimed she 
was entitled to severance pay based on her years of service with Tally and PKM GmbH. 

PKM GmbH, however, refused to make the payment. It maintained that workers who had
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been dismissed were not entitled to this payment; this entitlement would only apply to
workers who resigned.

Comments:

The petitioner complains about the fact that after her dismissal, she did not receive a payment 
she believed she was entitled to.

If the subject matter of the petition is the entitlement to a payment following the dismissal, 
there is no Community legislation in the field of individual dismissals, this field being solely 
of national competence.

If the subject matter of the petition is the calculation of the petitioner's length of service, the 
following can be mentioned: if back in 2002 there was a transfer of undertaking within the 
meaning of Article 1 of Directive 2001/23/EC (which cannot be excluded from the facts as 
described), the national legislation implementing the directive, namely section 613a BGB 
would be applicable. As to the precise point of the calculation of the length of service, the 
European Court of Justice has ruled that the transferee must take into account the entire length 
of service of the employees transferred, both in his employment and that of the transferor1. 

In any event, since Germany has transposed the directive, it is up to the national competent 
authorities, including tribunals, to appreciate the case on the basis of all relevant facts and 
with due respect to the applicable national substantial and procedural law.

As a result, the Commission believes that it is not competent to intervene in this matter.

  
1 "in calculating the rights of a financial nature attached, in the transferee's business, to employees' length 
of service, such as a termination payment or salary increases, the transferee must take into account the entire 
length of service of the employees transferred, both in his employment and that of the transferor, in so far as his 
obligation to do so derives from the employment relationship between those employees and the transferor, and in 
accordance with the terms agreed in that relationship."Judgement of 14 September 2000 in case Case C-343/98
Renato Collino and Luisella Chiappero v Telecom Italia SpA ECR 2000 page I-6659, para 53  


