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NOTICE TO MEMBERS

Petition 0497/2006 by R Chamberlain (British), on the import of tobacco from France to 
the UK and the related confiscation of his vehicle

1. Summary of petition

The petitioner and his partner were stopped in France at the entry to Eurotunnel by British 
customs officials and questioned about the quantity of tobacco which they had purchased in 
Belgium for themselves and their family. The petitioner emphasises that they were given no 
opportunity to pay duty on the goods which were instead confiscated. In addition, their car 
was also confiscated.

2. Admissibility

Declared admissible on 7 November 2006. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 25 January 2007.

Facts
The petitioner made a visit to France. On his return trip to the United Kingdom, on 27 April 
2006, he was stopped at the Euro Tunnel by HM Revenue and Customs. The tobacco he and 
his wife had brought for own use and for family was confiscated together with their vehicle. 
He indicated in his petition that he was not offered the possibility to pay any duty in the UK 
on the tobacco.

EC rules
In order to facilitate the free movement of tobacco and alcoholic drinks - goods which are 
highly taxed in most Member States and thus particularly vulnerable to fraud - the Member 
States have agreed common rules laid down in Community legislation (in particular in 
Directive 92/12/EEC). This system is built on the principle that these goods should be taxed 
in the State in which they are intended to be consumed. 
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An exception is made for tobacco and alcohol acquired by private persons for their own use 
(this is taken to mean that the goods are to be consumed by the buyer himself or to be offered 
by him to third parties without anything being received in return), provided that the buyer also 
transports the goods himself.

In these situations, Article 8 of Directive 92/12/EEC provides that the excise duties are paid in 
the Member State of purchase. No further duties or taxes are due in the Member States to 
which the goods are subsequently transported. No declarations or other formalities are 
required. In particular, there is no absolute limit on the quantity of goods which may be 
purchased and transported in this way, provided of course that all the goods are intended 
solely for the buyer's "own use".1 However, if the goods are held for some use other than the 
buyer's "own use", excise duties are payable in the Member State of destination.

Because of this difference between goods held for "own use" and goods held for other 
purposes, the authorities of the Member States will sometimes need to establish whether 
specific goods are really held for "own use" or whether the holder's purpose is in fact 
something else. The provisions of Directive 92/12/EEC require the authorities to make this 
assessment in the light of all relevant circumstances in the particular case. However, and in 
particular, they may not base their findings solely on the quantity of goods. 

They may however take the quantity into account as one of several aspects in the overall 
assessment. In doing so, Community rules (Article 9.2 of Directive 92/12/EEC) allows the 
Member States to apply certain reference levels: if the goods held are in excess of these 
levels, that may be considered as an indication that the goods are not for genuine "own use". 
On the other hand, if the goods are below these levels, the reverse may be implied. The UK 
makes use of such indicative levels. It is our understanding that the levels presently applied 
are e.g. 3200 cigarettes, 3 kilos of tobacco, 110 litres of beer and 90 litres of wine.

If a person is found to be holding goods for a purpose other than his own use and he has not 
complied with the procedures for "commercial" consignments set out in the EC rules, the 
Member State is entitled to provide for sanctions against such irregular movements. However, 
it follows from a general principle upheld in Community law that any such sanction must be 
proportionate, i.e. it must be necessary and not go further than required to achieve its purpose 
(which in this case is to ensure compliance with the tax rules).

The situation mentioned in the petition concerns the policies of the customs and excise 
administration of the United Kingdom towards private individuals entering the UK with 
goods subject to excise duty (alcoholic beverages and tobacco) which have been purchased, 
duty paid, in other Member States. Under Community law (directive 92/12/EEC), private 
individuals may acquire any quantity of such excise goods in a Member State and bring the 
goods to another Member State without any formalities and without having to pay excise 
duties in the second state, on the condition that the goods are intended strictly for the 
individuals' use (which is understood as meaning that the goods must be intended for the 
holder's own consumption or to be given away as gifts without quid-pro-quo). If on the other 
hand, such goods are held for purposes other than "own use", excise duties become due in the 

  
1 Please note, however, that certain absolute limits may apply to some new Member States, having joined 
the Community since 2004.
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second Member State.

Background
Following numerous complaints (filed in 2001) alleging problems similar to those raised by 
the petitioner, the Commission had initiated infringement proceedings under Article 226 EC. 
After thorough enquiries, the Commission had reached the conclusion that the UK sanctions 
regime was disproportionate (and consequently contrary to the principles of Community law) 
in some respects. The Commission believed that the systematic seizure of the excise goods 
involved (and, where applicable, of the vehicle used to transport the goods) was a 
disproportionate sanction in situations where the goods, whilst held for purposes other than 
the holder's "own use" as defined above and thus liable to excise duties in the UK, were 
nevertheless not held for profit-making purposes and where no other aggravating 
circumstances apply.

Consequently, the Commission decided on 7 July 2004 to issue a reasoned opinion to the 
United Kingdom and on 20 October 2004 to refer the matter to the Court of Justice. 

Following this decision the UK authorities came forward with proposals to change its policy 
and the Commission considered these. And as of March this year the UK has implemented the 
necessary changes which has enabled the Commission to close the infringement procedure.

Conclusion
Due to the fact that information is missing in the petition in order for the Commission to be 
able to assess the situation of the petitioner correctly, the Commission decided to contact the 
Permanent Representation of the United Kingdom to clarify the situation of the petitioner and 
to examine the application of the new policy of the HM Customs & Revenue in light of the 
EC rules. The Petition Committee will be informed of the outcome of this examination. 


