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inheritance

1. Summary of petition

The petitioner indicates that he has been left an inheritance, most of which is situated in 
France, the testatrix, who was a French national, having died in Germany. Under German law, 
the entire estate is subject to death duties while at the same time the French Government is 
demanding death duties of 55%.

The petitioner argues that the tax is payable in the country of residence and asks whether an 
EU citizen and his heirs who have paid the taxes due in full in their country of residence 
should be further taxable by another EU Member State.

2. Admissibility

Declared admissible on 26 January 2001. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 16 June 2003.

A. The facts

The petitioner who is of German nationality and resident in Germany, has inherited one-half 
of the estate bequeathed by his aunt, who was resident in Germany. The petitioner's two 
daughters have each inherited one-quarter. The estate essentially consists of transferable 
securities and bank accounts in France (about 70%) and in Germany (about 30%); the 
petitioner is also the beneficiary of a life assurance policy taken out by his aunt.

The French portion of the estate inherited by the petitioner - including, after deduction of the 
FF 200 000 tax allowance, the life assurance policies paid by his aunt after she had reached 
the age of 70 - was subject to estate duty of 55%, after deduction of the FF 10 000 (~ EUR 1 
600) exempt amount under Article 788-II of the General Tax Code.
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Under the German Estate Duties Act (Erbschaftsteuergesetz-ErbStG) the estate inherited by 
the petitioner is subject to 27% tax. The German revenue office has decided to tax the 
petitioner's total inheritance by this amount after deducting the exempt amount of DM 20 000 
(~ EUR 10 300) applicable in Germany and according him a small reduction under a 
provision seeking to lessen the undesirable effects of applying different tax brackets 
(paragraph 19(3) ErbStG). However, it refused to take account of tax paid in France, arguing 
that the tax cannot be set off against German tax and cannot be deducted from the taxable 
estate. The petitioner is accordingly subject to a cumulative tax on the French portion of the 
estate, the French tax rate being 55% and German tax rate 27%.

B. National laws

While the petitioner appears to object principally to the imposition of supplementary tax in 
Germany, his petition was prompted by the excessive burden caused by this dual taxation, 
leaving the heirs with less than one-fifth of the estate. It is in this light that the Commission 
will now examine the two national systems and the interaction between them and with 
Community law.

The petitioner, a German resident having inherited securities in France may, under 
international law, be subject to the legislation of both Member States in the absence of any 
specific Community legislation regarding estate duties. Moreover, no agreement has been 
concluded between France and Germany to prevent dual taxation, including in particular a 
clause which would have divided the right of taxation under the ‘exemption’ or ‘credit’ 
method. The French and German authorities were therefore free to apply their respective 
national laws provided that they respected the general principles of the EC Treaty. However, 
if an agreement along the lines of the OECD model convention regarding estates, inheritances 
and gifts (1982) had been concluded, it would, in accordance with Article 7, have stipulated 
that transferable securities were only taxable in the country of residence of the deceased and 
no tax could therefore have been levied by France. 

Where, in the absence of a tax convention, there is a fiscal overlap between different States 
many countries have adopted provisions seeking to resolve independently any disputes and 
prevent dual taxation which could arise from the cumulative application of the legislation of 
two states. 

French legislation

Under Article 750b(1) of the General Tax Code, transferable securities and immovable assets 
situated inside or outside France, including French or foreign accounts receivable, are subject 
to gift tax (applicable to transfer following death) where the deceased was resident in France 
for tax purposes. 

Under paragraph 2 of this article, where the deceased was not resident in France for tax 
purposes, only transferable securities and moveable and immovable assets situated inside 
France, including French accounts receivable, are subject to transfer duty. 

Accordingly, the French authorities regard any estate situated in France as being entirely 
subject to French tax, independently of the residence of the deceased for tax purposes. The 
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scale of duties set out in Article 777 varies according to the degree of kinship of the 
beneficiary: in the direct line of descent and between spouses, the rate increases progressively 
from 5% to 40%, while between brothers and sisters the rate is between 35% to 45%, 
depending on the value of the estate. Between relatives up to the fourth degree of kinship, a 
55% single rate of duty applies, while beyond the fourth degree of kinship, it is 60%. 

In the case of transfer following death, Article 788 II provides for an allowance of FF 10 000 
on each portion of the estate.

The petitioner as his aunt’s beneficiary and his daughters were therefore required to pay a 
duty of 55% on the value of the estate situated in France, less the FF 10 000 allowance for 
each of them. 

In the absence of any provision such as Article 7 of the OECD model convention, France is 
not required to waive own national regulations to take account of the situation in Germany. 
Under these rules, it is not required to set off transfer taxes paid outside France. Under Article 
784a, it is required to do so in the case set out in Article 750b(1), that is to say if the deceased 
was resident in France for tax purposes. 

German legislation

Germany, as the country of residence of the deceased, follows the example of France in 
making the entire estate subject to German tax.  It also applies three different scales 
depending on the degree of kinship (paragraph 15 ErbStG); the amount of tax is calculated on 
the basis of the progressively increasing value of the estate by segment.  The various 
segments are subject to sliding-scale rates from 7% to 30% for class I (inlcuding children and 
spouses), from 12% to 40% for class II (including the petitioner as nephew of the testatrix) 
and from 17% to 50% for class III. 

Interaction of two tax systems

Like French law, German law provides for the setting off of foreign estate tax against German 
tax (§ 21 ErbStG) in the absence of a tax convention. 

The two tax systems for residents are accordingly governed by the principle set out in the 
OECD model convention regarding estates, inheritance and gifts (1982): Article 9B provides 
for the setting off in the State of residence of tax paid in a State other than the State of 
residence of the deceased, up to the amount of the tax due in the latter.  The final result is 
payment of the higher of the rates of tax in each State.  This is one of the possible options (the 
other being the exemption method) provided for in Directive 90/435/EEC (parent companies -
subsidiaries). 

The application of this method, which would in the petitioner’s case reduce to zero the 
German taxes payable, is, however, limited to cases listed in Article 121 of the Value 
Assessment Act (Bewertungsgesetz – BewG) which do not include transferable securities.

C. Commission’s appraisal

The Commission shares the petitioner’s astonishment at the cumulative rate of tax to which 
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his inheritance is subject.  It considers that dual taxation is in principle incompatible with the 
internal market. Moreover the right to property is also being called into question here.

Incompatibility of dual taxation with Community law

The Commission has considerable doubts regarding the compatibility with Community law of 
national laws which, when applied in practice, result in dual taxation, this being incompatible 
with the principle of the internal market (Article 14 EC).  The obligation to abstain from any 
measure which could jeopardise the attainment of the objectives of the EC Treaty (Article 10 
EC) implies recognition of the administrative decisions of other Member States.  Furthermore 
dual taxation constitutes a restriction on the freedom of movement of capital (Article 56 EC) 
insofar as an individual is deterred from placing his securities in another Member State in the 
expectation that this will result in dual taxation of his estate.  The principle of free movement 
of services (Article 49 EC) regarding insurance is also called into question. Depending on the 
situations arising in practice the free movement of persons (Articles 18, 39 and 43 of the EC 
Treaty) could also be affected.

Infringement of the right to property

Reference to the right to property guaranteed in the first protocol to the European Convention 
for the Protection of Human Rights is contained in Article 6 of the EU Treaty and Article 17 
of the EU Charter of Fundamental Rights.  It would appear that this right has been manifestly 
infringed where the level of estate tax amounts to 82%.  It may even be questionable whether 
the French rate of 55% in the petitioner’s case, is compatible with this fundamental right. 

Possible solutions

The Commission takes the view that the two States are jointly responsible for arriving at an 
arrangement regarding taxation which respects the petitioner’s rights.  It is true that if tax had 
not been levied in France, this being contrary to the principles widely recognised under 
international tax law and embodied in the OECD model convention, the level of tax payable 
in Germany would not have been reduced to zero.  The Commission recognises that this is 
unsatisfactory as far as the German exchequer is concerned.  However, a solution should not 
be sought at the expense of the individual citizen by requiring cumulative payment of two sets 
of estate tax but must be achieved through agreement between the two States concerned.

In seeking an appropriate arrangement, the two States could bear in mind the following:
Regarding the allocation of estate tax, the OECD model convention on estates, inheritances 
and gifts contains a number of generally accepted rules to the effect that: 

• the State of residence of the deceased is entitled to levy global tax; 

• the state of residence must take account of tax payable in another State in which the 
deceased was not resident; 

• regarding immovable property the State in which it is situated is primarily entitled to tax it; 

• regarding movable property it is normally the State of residence which has sole rights.
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Concerning the level of tax, the Commission takes the view that, in the absence of immovable 
property, the taxation right of the country of residence should be the determining factor 
insofar as its statutory tax rate should provide the most appropriate guideline.  In the case of 
the petitioner, a 27% rate of duty could be regarded as appropriate.  This would take into 
account the fact that, had the petitioner's aunt had simply transferred her accounts following 
her move to Germany, she would have definitively moved any right of taxation by France 
which it has exercised contrary to the principle embodied in the model convention.

The duty payable resulting from the application of an appropriate rate should be divided 
between the two States concerned.

In view of the above, the Commission has written to the two Member States asking them to 
find an appropriate solution by joint agreement.

Related issue: the implementation of German legislation

The Commission fails to understand why the German authorities did not at least allow the 
deduction of French estate taxes from the basic taxable amount of the legacy, this being in 
principle a legal requirement.

Clearly, if the French portion of the estate transferred to the petitioner is a net amount, 
logically tax can only be imposed on the respective amounts actually received.  Taxation of 
the gross amounts would only be conceivable if taxes paid abroad could be deducted.

Since, in the petitioner's case, the law is being interpreted in a manner contrary to all rules and 
accepted practices of international tax law, it is unlikely that the revenue office correctly 
implemented the German legislation applicable; in any case such an interpretation would 
infringe the general principle of proportionality of the law (fiscal justice) embodied in 
Community law.

If the decision of the Revenue Office constituted a correct interpretation of the law, the 
Commission would use every means at its disposal to ensure compliance with Community 
law.

D. Conclusion

Dual taxation of an estate and, in this connection, the calculation of German estate tax by the 
German authorities, does not appear to be compatible with Community law. The Commission 
will take measures to remedy the matter.

E. Commission recommendation

Inform the petitioner of the Commission's appraisal and recommend that he await the 
outcome of the Commission's representations to the French and German authorities and, in the 
meantime, in his own interest suspend payment of the German tax pending possible 
adjustment following clarification of the situation regarding the compatibility of German law 
with Community law.
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4. Further Commission reply, received on 25 January 2007.

A. Facts

The Commission has already replied to the petition with Communication of 16.06.2003. It 
came to the conclusion that there could be an infringement of EU law.

Since then it tried to solve the problem of the petitioner by addressing the German and French 
authorities (letter of 11.06.2003 and reminder of 21.01.2005). According to the initiative of 
the Commission, Germany and France 

1. reopened the negotiations on the Double Taxation Agreement on inheritance taxes 
(DTAI) and 

2. tried to find a solution for the case of the petitioner in a mutual agreement procedure.

As a result, Germany and France have initialled the DTAI on 06.01.2005 and it is supposed to 
be signed this year.

With regard to the individual case of the petitioner, no solution in the mutual agreement 
procedure could be found. However, the German Federal Ministry of Finance has asked the 
Ministry of Finance of the Land "Baden-Württemberg" - which is responsible for the levy of 
the inheritance tax in this case - to waive a part of the German inheritance tax.

B. Appreciation by the Commission

As Germany and France are about to conclude a Double Taxation Agreement on inheritance 
taxes, a double taxation of a cross border inheritance, such as in the case of the petitioner, will 
be excluded in the future.

As Germany will reduce a part of the German inheritance tax of the petitioner, the double 
taxation suffered by the petitioner will be mitigated, although not fully eliminated.

C. Conclusion

Since the double taxation will be excluded after the signature and entry into force of the 
German – French Double Taxation Agreement on inheritance taxes and the double taxation of 
the petitioner will be mitigated though not fully eliminated by the waiver of the German 
authorities, the Commission will not pursue this case any further.


