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NOTICE TO MEMBERS

Petition 586/2001 by Manuel García Bado (Spanish), on behalf of the ‘Asociación Nacional 
Linense de Pensionistas Ex-trabajadores de Gibraltar’, concerning failure to increase pension 
entitlements of Spanish nationals who previously worked in Gibraltar

1. Summary of petition

The petitioner, chairman of the above association, objects to the fact that Spanish pensioners 
who worked in Gibraltar have not received a pension increase since 1990. He also maintains 
that the entitlement paid to pensioners resident in Gibraltar is greater than that paid to 
pensioners resident in Spain, although the contributions paid during the period of employment 
were the same. He argues that this infringes Article 34(1) and (2) of the European Union 
Charter on Fundamental Rights, together with Community legislation regarding the 
implementation of social security measures and calls on the European Parliament to take 
measures to ensure compliance with the relevant provisions and secure adjustments in pension 
entitlements back-dated to 1990.

2. Admissibility

Declared admissible on 12 December 2001. Information requested from Commission under 
Rule 192(4).

3. Commission interim reply, received on 25 February 2002.

"The petitioner, chairman of the above association, complains, in the context of problems 
encountered by many pensioners who formerly worked in Gibraltar, that Spanish pensioners 
who worked in Gibraltar have not received a pension increase since 1990. 

He also maintains that the pension paid to pensioners resident in Gibraltar is greater than that 
paid to pensioners resident in Spain, although the contributions paid and periods of 
employment were the same. 

The Commission is aware of this problem and is currently studying it in the light of 
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Community law, in particular the principle of equal treatment laid down in Article 3 of 
Regulation 1408/71 and Article 10 of the same regulation, which waives residence clauses for 
the payment and calculation of pensions.

To enable it to consider this complaint, the Commission has asked the British authorities to 
supply detailed information on the system of pension increases in Gibraltar and to state 
whether they consider that this system is compatible with Community law.

The Commission will inform Parliament of any further action on this petition."

4. Further Commission information, received on 28 May 2002

"The petitioner, who is chairman of the above association, expresses concern at problems 
encountered by numerous pensioners who worked in Gibraltar and who have not received a 
pension increase since 1990. He also maintains that the entitlement paid to pensioners resident 
in Gibraltar is greater than that paid to pensioners resident in Spain, despite the fact that the 
contributions paid during the period of employment were the same.

To enable it to consider the matter, the Commission has asked the British authorities to supply 
detailed information regarding the system of pension increases in Gibraltar.

From the information forwarded to the Commission, it emerges that the former Gibraltar 
pensions fund – SIF - was wound up at the end of 1993. Pension payments to all SIF 
recipients have remained the same since 31 December 1993 without any annual indexation.

SIF pensioners resident in Gibraltar are apparently entitled to supplementary benefit if their 
income falls below a certain level. However, this does not fall within the sphere of application 
of Regulation 1408/71. Such benefits are normally payable in the Member State of residence 
and are not exportable.

In order to establish whether discrimination based on nationality has occurred and whether 
Community law has been infringed, the Commission requested specific details from the 
ALPEG association concerning pension increases for those resident in Gibraltar.

The Commission will keep Parliament informed of further action taken."

5. Further Commission information, received on 12 December 2002

"In order to establish whether discrimination based on nationality had occurred and if 
Community law had been infringed, the Commission requested precise details from the 
ALPEG Association regarding the level of increased pension said to have been paid to those 
resident in Gibraltar.

In the meantime, the Commission held talks with a delegation made up members of the Linea 
de la Concepcion office in Brussels, together with the petitioner himself, to discuss the 
technical details relating to the pension problems of Spanish ex-workers in Gibraltar. The 
delegation announced that it would provide further information including a file drawn up by a 
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legal firm.

The Commission will keep the European Parliament informed of further developments"

6. Written confirmation of information given orally by the Commission at meeting of 
20 February 2003 received on 13 March 2003

"The Commission’s purpose in this communication is to inform the European Parliament of 
the outcome of action taken to resolve the various issues raised by the above association 
involving alleged discrimination based on nationality regarding pension entitlements.

It should be recalled that the problem concerns the failure to review or index retirement 
pensions paid by the government of Gibraltar.

The Gibraltar Social Insurance Fund (GSIF) set up by the Government of Gibraltar to pay 
retirement pensions to those working in Gibraltar collapsed in 1993. Since then the pensions 
have been paid by the British Government, which has frozen the entitlements. This applies to 
all pensioners independent of their nationality in accordance with Community law.

The provisions of Regulations (EEC) 1408/71 and 574/72 merely seek to coordinate the 
various social security systems of the Member States to provide social security cover to those 
moving within the European Union. The Member States therefore have sole responsibility for 
drawing up rules regarding eligibility for and payment of benefits in accordance with 
Community law and in particular the principle of non-discrimination.

The issues arising concern more specifically the legal nature of the two types of benefit paid 
by the Government of Gibraltar, the Elderly Persons Allowance (EPA) and the Household 
Cost Allowance (HCA). It is necessary to establish whether these two non-contributory 
benefits provide a means of covertly indexing retirement pensions, thereby infringing 
Community law since entitlement is subject to residence.

From the information gathered by the British authorities, it may be concluded that both 
benefits constituted welfare assistance and are therefore outside the field of social insurance 
and are not therefore covered by Community rules.

The EPA is in fact the responsibility of a private charity, Community Care Limited, which 
distributes government funds in Gibraltar to persons who are at least 65 years of age, are 
resident in Gibraltar, have lived in Gibraltar for at least 10 of the last 20 years, and do not 
receive a contributory retirement pension or any other form of social assistance exceeding the 
EPA payment. According to the British authorities this benefit is gradually being phased out, 
the present number of beneficiaries not exceeding around 100.

The purpose of the HCA is to assist certain elderly people to meet their household costs in 
accordance with eligibility criteria based on residence and income. Community Care Limited
is responsible for administering the fund.

From the above it appears that, given their legal nature and criteria for eligibility, the two 
forms of benefit constitutes social assistance, in which case no discrimination based on 
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nationality can be deemed to have occurred. Furthermore, social assistance falls outside the 
scope of Community law, as clearly stated in Article 4(4) of Regulation (EC) 1408/71.

However, with a view to obtaining final confirmation regarding the legal nature of the EPA, 
the Commission has once more requested information from the British authorities as to the 
existence of a legal basis or criteria or parameters governing eligibility for this benefit.

Regarding contributory pension entitlements, the Commission has not been able to discern 
any discrimination based on the nationality of the workers and the petitioners have not 
provided any proof thereof, the benefits being frozen for both British and Spanish workers 
formerly employed in Gibraltar.

The Commission will keep Parliament informed of the reply from the British authorities and 
the possible existence of eligibility criteria for EPA benefits."

7. Further reply from the Commission, received on 6 July 2004

"The Commission’s purpose in this communication is to inform the European Parliament of 
action taken in response to the petition from the ALPEG association involving alleged 
discrimination based on nationality regarding retirement pensions paid by the Government of 
Gibraltar.
The petition raises two issues: contributory retirement pensions, and two benefits paid to 
Gibraltar residents.
1. With regard to contributory retirement pensions, the Commission has not been able to 
discern any discrimination on the basis of workers' nationality.  These benefits have been 
frozen at 1993 values for both British and Spanish people formerly employed in Gibraltar.  
The former Gibraltar Social Insurance Fund (GSIF) was wound up in 1993.  In this respect, it 
should be noted that the Administrative Committee for the Social Security of Migrant 
Workers had to intervene to find a solution to ensure that pensions were paid after the GSIF 
ceased to exist.
2. This petition concerns more particularly two benefits paid to certain residents in Gibraltar: 
the Elderly Persons Allowance (EPA) and the Household Cost Allowance (HCA).  It was 
necessary to establish whether these two non-contributory benefits provided a means of 
covertly indexing retirement pensions, thereby infringing Community law. The Commission 
contacted the British authorities several times to obtain more detailed information on these 
two allowances.  The outcome of these enquiries has confirmed most of the analysis that had 
already been put forward in previous communications concerning the legal nature of these 
two allowances.  The details are as follows.

• The EPA, instituted in 1973, is based on administrative arrangements, not on legal texts, 
and may not be paid to people who receive a contributory retirement pension or any other 
form of social assistance exceeding the EPA payment. It appears that, in view of its legal 
nature and criteria for eligibility, this benefit constitutes social assistance rather than social 
security within the meaning of regulation (EEC) 1408/71. It is therefore excluded from the 
field of application of that regulation.

• With regard to the HCA, which aims to help certain categories of people to meet their 
household costs, according to information supplied by the British authorities, it is not 
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based on any legal instrument or administrative arrangement. A private charitable 
organisation, Community Care Limited, is responsible for administering the allowance 
and allocating funds. The British authorities consider that this gives it the same legal 
status as the EPA.

However, the form that potential recipients of the HCA must fill in to apply for this allowance 
contains two requirements: residence in Gibraltar and being in receipt of a social security 
pension. It is this last point that raises the question whether this benefit paid to retired former 
workers might not constitute a ‘social advantage’ in connection with employment within the 
meaning of Article 7 of Regulation (EEC) 1612/68, which states that migrant workers and 
their families must enjoy the same social advantages as national workers .  The possibility of 
establishing a link between the fact that the people represented by the petitioner's association 
are workers, within the meaning of Regulation (EEC) 1612/68 and Court of Justice case-law, 
and the payment of this benefit, is one of the key elements in this case; for this reason the 
Commission has contacted the British authorities once more to obtain their comments on this 
particular point.

The Commission will keep Parliament's Committee on Petitions informed of further 
developments in this matter."

8. Further reply from the Commission, received on 20 May 2005

"The Commission’s aim in this reply is to inform the European Parliament of action taken in 
response to the petition from the ALPEG association involving alleged discrimination based 
on nationality regarding retirement pensions paid by the Government of Gibraltar.

The Commission would first point out that the petition in question concerned more 
specifically a benefit allocated to certain residents in Gibraltar, i.e. the Household Cost 
Allowance (HCA). It needed to be established whether the granting of this non-contributory 
benefit provided a means of covertly indexing retirement pensions, in breach of Community 
law.

The Commission would also point out that the purpose of the HCA is to help certain 
categories of people meet their household costs; it is not based on any legal or administrative 
instrument. Furthermore, it is a private charity, Community Care Limited, which is 
responsible for managing and allocating the funds relating to this benefit. However, the form 
that potential recipients of the HCA must fill in to apply for this allowance contains two 
requirements: residence in Gibraltar and being in receipt of a social security pension. In view 
of the fact that this benefit paid to retired former workers might constitute a ‘social advantage’ 
in connection with employment within the meaning of Article 7(2) of Regulation (EEC) 
1612/68, which states that migrant workers and their families must enjoy the same social 
advantages as national workers1, the Commission sent a letter of formal notice to the UK 
authorities to obtain their comments on this particular point.

  
1 In this regard, the Court of Justice pointed out that in order to be granted such 'social advantages', the 
entitlement to the benefit must be intrinsically linked to the recipients' objective status as workers. See judgment 
ECJ C-57/96 of 27/11/1997 in the case Meints / Minister van Landbouw, ECR 1997, p. I-6.689 et seq. Nos 39-41 
still pending. 
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The Commission will keep Parliament's Committee on Petitions informed of any further 
developments in this matter."

9. Further reply from the Commission, received on 3 February 2006

‘The Commission’s aim in this reply is to inform the European Parliament of action taken 
since its last communication in response to the petition from the ALPEG association 
involving alleged discrimination based on nationality regarding retirement pensions paid by 
the Government of Gibraltar.

The petition in question concerned more specifically a benefit allocated to certain residents in 
Gibraltar, i.e. the Household Cost Allowance (HCA). It needed to be established whether the 
granting of this non-contributory benefit provided a means of covertly indexing retirement 
pensions, in breach of Community law.

The purpose of the HCA is to help certain categories of people meet their household costs; it 
is not based on any legal or administrative instrument. Furthermore, it is a private charity, 
Community Care Limited, which is responsible for managing and allocating the funds relating 
to this benefit. However, the form that potential recipients of the HCA must fill in to apply for 
this allowance contains two requirements: residence in Gibraltar and being in receipt of a 
social security pension. In view of the fact that this benefit paid to retired former workers 
might constitute a “social advantage” in connection with employment within the meaning of 
Article 7(2) of Regulation (EEC) 1612/68, which states that migrant workers and their 
families must enjoy the same social advantages as national workers1, the Commission sent a 
letter of formal notice to the UK authorities to obtain their comments on this particular point.

The British authorities have replied to this letter with their comments and a statement of their 
position, following which the Commission asked the petitioner’s association for further 
information on this matter.

This in no way anticipates the direction of the Commission's final decision on this matter; the 
information is requested specifically to help it take that decision.

The Commission will keep Parliament's Committee on Petitions informed of any further 
developments in this matter.’

10. Further Commission reply, received on 25 January 2007.

‘The information gathered by the Commission has shown the limited scope of the petition in 
the sense that very few people exercised their right to free movement. Indeed, it has emerged 
from this information that most of the petitioners did not exercise their right to the free 
movement of workers, as these provisions were not applicable to Spain at the time.

  
1 In this regard, the Court of Justice pointed out that in order to be granted such 'social advantages', the 
entitlement to the benefit must be intrinsically linked to the recipients' objective status as workers. See judgment 
ECJ C-57/96 of 27/11/1997 in the case Meints / Minister van Landbouw, ECR 1997, p. I-6.689 et seq. Nos 39-41 
still pending. 
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Most of the people concerned stopped paying their social security contributions in 1969, 
following the closure of the land border between Gibraltar and Spain. Accordingly, the 
Commission would point out that Spain only became an EU member in 1986 and that the 
transitional periods concerning the free movement of workers only expired in 1992. 
Therefore, the description of migrant workers within the meaning of Community law does not 
apply to the vast majority of them.

However, on 18 September 2006, trilateral talks between the governments of the United 
Kingdom, Spain and Gibraltar ended in an agreement on retirement pensions for former 
workers. Under this agreement, a new pension fund will be established in 2007 to replace the 
current system. Current pensioners will be asked to join this new fund, which will:

o pay the arrears of the former pensions of the Gibraltar Social Insurance Fund (GSIF)
up to an amount consistent with the indexation which should have taken place between 
1969 and 2007. The payment will be made as a lump sum, to be paid in two 
instalments: the first in April 2007 and the second in April 20081;

o pay out new retirement pensions, this time index-linked.

The Commission was informed of this agreement by the parties concerned and welcomes it, 
even if it does not officially seek to resolve the priority issue of the ‘Household Cost 
Allowance’. The agreement should, on the whole, meet the expectations of the former 
workers of Gibraltar, subject to consideration of the monitoring arrangements to be applied 
when the agreement is implemented.’

  
1 The average amount will be €6200.
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