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NOTICE TO MEMBERS

Petition 0418/2006 by Danuta Wilinska (Polish), on the incompatibility of Polish tax law 
with the provisions of the First Council Directive 67/227/EEC on the harmonisation of 
legislation of Member States concerning turnover taxes and the Sixth Council Directive 
77/388/EEC on the harmonization of the laws of the Member States relating to turnover 
taxes - Common system of value added tax: uniform basis of assessment

1. Summary of petition

The petitioner maintains that the provisions of Polish tax legislation are incompatible with the 
provisions of the EU’s VAT directives, and refers in particular to Article 2 of the First 
Directive, which states that the principle of the common system of value added tax involves 
the application to goods and services of a general tax on consumption exactly proportional to 
the price of the goods and services, whatever the number of transactions which take place in 
the production and distribution process before the stage at which tax is charged, and to Article 
17 of the Seventh Directive on the origin and scope of the right to deduct. The petitioner, who 
feels that she has been the victim of this incompatibility, therefore calls on the European 
Parliament to investigate the facts set out in her petition.

2. Admissibility

Declared admissible on 28 September 2006. Information requested from the Commission 
under Rule 192(4).

3. Commission reply, received on 28 February 2007.

The petition

The national Law

1. According to Article 43, paragraph (1), subparagraph (2) of the Polish VAT Law1

(hereinafter, "the Law"), in connection with paragraph (2) thereof, the supply of a 
  

1 The "Act on the Goods and Services Tax" of 11 March 2004.
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building, or a part of it, made by a taxable person is exempted from VAT where the 
supplier was not allowed to deduct VAT paid on its acquisition.

2. However, according to Article 43, paragraph (6) of the Law the exemption does not 
apply where the supplier incurred expenditure on works made on the building exceeding 
30% of its value, and that same supplier:

(i) was entitled to deduct the VAT charged on the works;
(ii) has used the building for the purposes of a taxable activity for a period of no less 

than five years.  

3. Article 109, paragraph (5) of the Law establishes that where a taxable person has 
submitted a tax return showing an amount of deductible VAT higher than the one he is 
entitled to, the tax authorities shall determine the correct amount of deductible VAT and 
impose a "surcharge" equivalent to 30% of the overestimated amount.

The facts

4. The petitioner is a Polish citizen who runs a private company (hereinafter, "the 
company") in that Member State. The company qualifies as a taxable person from the
VAT point of view. 

5. In 2005, the company purchased a piece of immovable property which was assigned to 
its economic activity. The supplier declared before the Notary that the conditions laid 
down in the Polish VAT Law for the VAT exemption to apply were not fulfilled. That 
was because the supplier had made works on the property exceeding 30% of its value 
and had subsequently deducted the VAT charged on them.

6. VAT was therefore charged by the supplier and subsequently deducted by the company. 
However, in the course of a tax inspection carried out at a latter stage, the tax authorities 
concluded that the works made on the building had not actually exceeded 30% of its 
value. Therefore, the supply of the building fulfilled all the conditions required to be 
exempted from VAT. 

7. In the wake of that inspection the company was assessed:

(i) to pay back to the tax authorities the VAT which had been deducted on the purchase 
of the immovable property;

(ii) to pay the surcharge referred to in point 3 above.

8. The petitioner takes the view that the exemption framed in Article 43, paragraphs (1), 
(2) and (6) of the Law runs contrary to Community Law, since it does not respect the 
principle of legal certainty. This is because the purchaser of the immovable property has 
to rely on the statements made by the supplier as to the applicability of the VAT 
exemption and has no real means of verifying their accuracy.
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9. In addition, the petitioner considers that the 30% surcharge laid down in Article 109(5) 
of the Law breaches Community Law. That is because that provision does not find 
support in the harmonized Community provisions on VAT and is clearly 
disproportionate.

Community Law

10. Article 13(B)(c) of the Sixth VAT Directive1, which is the primary piece of Community 
legislation in the field of VAT, provides as follows:

"Without prejudice to other Community provisions, Member States shall exempt the 
following under conditions which they shall lay down for the purpose of ensuring the 
correct and straightforward application of the exemptions and of preventing any 
possible evasion, avoidance and abuse:
(…)
(c) supplies of goods used wholly for an activity exempted under this Article or under 
Article 28(3)(b) when these goods have not given rise to the right to deduction, or of 
goods on the acquisition or production of which, by virtue of Article 17(6), value added 
tax did not become deductible;
(…)".

11. Article 22 of the Sixth VAT Directive lays down the "obligations of persons liable for 
payment". According to paragraph (4), letters (a) and (b) thereof, every taxable person 
will submit a periodical return which shall set out all the information needed to calculate 
the tax that has become chargeable and the deductions to be made.

12. The Directive does not specifically refer to any surcharge to be imposed on taxable 
persons who fail to submit a correct VAT return. However, Article 22(8) thereof allows 
Member States to impose "other obligations which they deem necessary for the correct 
collection of the tax and for the prevention of evasion", subject to the requirement of 
equal treatment for domestic and intra-Community transactions and provided they do 
not give rise to border crossing formalities.     

The Commission's position

The exemption for supplies of immovable property

13. The Commission notes that it is rather frequent that the correct VAT treatment of a 
supply of goods or services be dependant on certain factors which may only be assessed 
and known by the supplier. Whether he acts or not as a taxable person, the place where 
he is established or his status as a public body or as a recognized establishment for VAT 
purposes are clear examples of this.

  
1 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member 

States relating to turnover taxes – Common system of value added tax: uniform basis of assessment (OJ 
L 145 of 13.6.1977, p. 1).
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14. As regards the exemption laid down in Article 13(B)(c) of the Sixth VAT Directive, it is 
inherent to the provision in question that its application will be dependant on 
circumstances which belong to the sphere of the supplier. Indeed, whether he was 
entitled or not to deduct the VAT paid on the acquisition of the good is something which 
he only can assess, the purchaser having to rely on his statement in this respect.

14bis. Of course, Member States will have to put in place a mechanism of correction of any tax 
improperly charged as a result of an inaccurate declaration on the part of the supplier. A 
reference is made to points 16 et seq below.

15. Notwithstanding the above, the Commission puts forward that, in the framework of the 
present petition, it has become apparent that certain features of the current VAT system 
applying in Poland to supplies of immovable property do not seem to fully comply with 
the provisions of the Sixth VAT Directive. For that reason, the Commission services 
intend to contact the Polish authorities in order to request further information on the 
issue.

The correction of the VAT deduction

16. As regards this second element, it must be borne in mind that the European Court of 
Justice has already made clear in a number of judgments that the right to deduct VAT 
may be exercised only in respect of taxes actually due. Therefore, if VAT has been 
mistakenly charged on a supply, the purchaser will not be entitled to deduct the tax, 
irrespective of whether he has paid or not the tax to the supplier1. In those 
circumstances, the tax authorities will be entitled to correct any unduly deducted 
amount.

17. However, national law must allow for rectification of amounts charged in error. That 
entails that the supplier must repay to the purchaser the amount wrongly invoiced and 
that the tax authorities must refund that amount to the supplier2. The correction of the 
deduction will therefore entail no financial loss for the purchaser.

17bis. The Commission services will contact the Polish authorities in order to request 
information about the mechanisms for rectification of amounts charged in error. Indeed, 
although such mechanisms are not dealt with in the Sixth VAT Directive, it is settled 
case-law that Member States must provide for them.

The 30% surcharge

18. The 30% surcharge laid down in Article 109, paragraph (5) of the Law, is the subject of a 
preliminary question currently pending before the Court3. In its written observations for 
this case, the Commission has put forward that:

  
1 See, inter alia, the judgment of the EC Court of 13 December 1989 in case C-342/87, Genius Holding.
2 See the Opinion delivered on 8 June 2006 in case C-35/05 by Advocate General Sharpston, paragraph 65.
3 Case C-168/06, Ceramika Parady.
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(i) the Sixth VAT Directive does not in principle preclude a measure of this kind, 
consisting of a surcharge intended to penalise a failure to comply with the obligation 
of submitting a correct VAT return and to prevent irregularities in the VAT 
declaration;

(ii) however, the principle of proportionality is applicable to such a measure;

(iii) it is for the national court to examine whether or not the measure in question and the 
manner in which it is applied by the competent administrative authority is
proportionate. In this regard, the national court will have to take into account, inter 
alia,
- whether or not the surcharge takes into account the budgetary impact of the 

irregularity which it intends to penalize;
- whether or not there is a real intention and purpose of deceiving the tax authorities 

and of committing a tax fraud.

19. It must be noted, however, that the facts of the dispute at issue in the case pending 
before the Court occurred prior to the accession of Poland to the European Union. There 
is therefore a real likelihood that the Court of Justice will rule that it does not have 
jurisdiction to answer the questions posed by the referring Court.

20. For that reason, the Commission does not intend to await the judgment in the 
aforementioned case. On the contrary, it will be shortly contacting the Polish authorities 
in order to request information on this matter.

Conclusion

The Commission will contact the Polish authorities in order to request information:

(i) on the VAT exemption applied to supplies of immovable property;

(ii) on the mechanism of rectification of amounts charged in error; and
(iii) on the 30% surcharge laid down in Article 109, paragraph (5) of the Polish VAT 

Law.   

and will inform the Committee of its findings.
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