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1. Summary of petition

The petitioner, who is over 55 years old and has been paying social security contributions for 
more than 40 years, wished to take advantage of a new French social security provision 
allowing retirement before the age of 60 for long-serving employees. He was informed by his 
pension fund that only women were able to retire at the age of 55, the age limit for men being 
60 even if they have been contributing for over 40 years. The petitioner contests this point of 
view, given the ban on gender discrimination.

2. Admissibility

Declared admissible on 20 December 2005. Information requested from the Commission 
under Rule 192(4).

3. Commission reply, received on 12 May 2006.

‘The petitioner, who is insured with the pension and provident fund for notaries' clerks and 
employees, is over the age of 55 and has over 40 years of pension contributions. He criticises 
the discriminatory nature of the provisions laying down a retirement age of 60 and allowing 
only women to retire from the age of 55.

According to the information obtained by the Commission, the relevant French law, Decree 
No 90-1215 of 20 December 1990, implementing the law of 12 July 1937 establishing a 
retirement and provident fund for notaries' clerks and employees, fixes, in Article 84, the 
pensionable age at 60. However, the same article stipulates that this age condition is not 
enforceable in the following two situations.

Firstly, it is not enforceable against insured people who are over the age of 55 and who have 
paid 25 years of contributions to the pension fund. The second exception to the retirement age 
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of 60 concerns the mothers of three children who are alive, or who died at war, or who have at 
least one disabled child over the age of one.

In a number of judgments, the Court of Justice has built up a case-law in order to determine 
the scope of Article 141 of the EC Treaty with regard to pension schemes which are 
established and directly governed by the law, as in this case, by Decree No 90-1215 of 20 
December 1990, implementing the law of 12 July 1937 establishing a retirement and 
provident fund for notaries' clerks and employees. According to this case-law, such a scheme 
falls within the scope of Article 141 of the Treaty if the pension is paid to the worker on the 
grounds of his working relationship with his former employer, under the following conditions;

• if the scheme covers only a specific category of worker;

• if the pension in question is directly related to the service completed, and

• if the amount of the pension is calculated on the basis of the worker's final salary.

The Court has applied this reasoning chiefly, but not exclusively, to civil servants' pensions, 
such as in the context of two requests for a preliminary ruling from the French courts (the 
Griesmar - C-366/99 - and Mouflin - C-206/00 cases). Nevertheless, the same criteria are 
applicable outside this context, as illustrated by the Evrenopoulos case (C-147/95) in relation 
to the employees of the Greek state electricity company. The latter company is a unique 
public body having legal personality; in most of its functions, including its capacity as 
employer, it falls under private law, under which an insurance (and pension) scheme was 
directly established. Furthermore, in the Podestà case (C-50/99), the Court applied the same 
logic and the same criteria to supplementary pension schemes set up by national 
multi-sector agreements outside the civil service, which are compulsory under the French 
social security code.

The Commission cannot but note that all the conditions under the Court case-law mentioned 
above have been met in this case. The special scheme for notaries' clerks and employees 
clearly covers only this specific category of worker.

Under Article 85 of Decree No 90-1215, the retirement pension must be equal, per year of 
contribution, to 2% of the annual salary laid down in Article 89 and is therefore directly 
related to the length of service completed.

Article 89 stipulates that the salary to be used as a basis for calculating the retirement pension 
must be the average annual salary corresponding to the periods of contributions paid during 
the ten years which are the most advantageous for the individual concerned; if the 
contributory period is les than ten years, the average of that period must be taken. While it is 
true that the pension is not calculated on the basis of the salary upon retirement, the Court 
clarified that it is the link between the amount of the pension and the amount of the salary 
which is essential for the applicability of Article 141. Accordingly, in the Niemi judgement 
(C-351/00), the Court noted that the determining of the pension on the basis of the average 
pay received over a period limited to the few years preceding retirement was sufficient to 
meet the above-mentioned condition. There is nothing to warrant a different assessment of the 
scheme in question here, which takes into account the average of the most advantageous ten 
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years, which are normally the last ten years.

The principle of equal pay for men and women, enshrined in Article 141 of the EC Treaty 
must therefore be respected. Accordingly, pensions must be treated in the same way as pay, so 
that any advantages designed solely for female workers under national law must also be 
granted to male workers who fulfil the same conditions. Article 84 of Decree No 90-1215, 
insofar as it lowers the retirement age solely for women under the conditions set out above, is 
inconsistent with Article 141 of the EC Treaty.

The Commission will shortly contact the French authorities to ask them to send their 
comments on this matter. After considering the comments, or if they are not sent within the 
prescribed time frame, the Commission reserves the right to issue, if necessary, a letter of 
formal notice pursuant to Article 226 of the EC Treaty.’

4. Further Commission reply, received on 28 February 2007.

‘In accordance with the case-law of the Court of Justice, the principle of equal pay for men 
and women, enshrined in Article 141 of the EC Treaty, must be complied with. Accordingly, 
pensions must be treated in the same way as pay, so that any advantages designed solely for 
female workers under national law must also be granted to male workers who fulfil the same 
conditions. Article 84 of Decree No 90-1215, insofar as it lowers the retirement age solely for 
women under the conditions set out above, is therefore inconsistent with Article 141 of the 
EC Treaty.

By letter of 1 December 2006 the Commission contacted the French authorities and asked 
them to send their comments on this issue within two months.’
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