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NOTICE TO MEMBERS

Petition  458/2003, by Gerald Moloney (Irish) on behalf of G.J. Moloney Solicitors, on 
alleged failure by the Commission to comply with its obligations under Directive (EC) 
No 1049/2001 regarding public access to European Parliament, Council and 
Commission documents

1. Summary of petition

The petitioner complains that the Commission has failed to comply with his request for access 
to a number of documents needed in connection with a legal case in Ireland.

2. Admissibility

Declared admissible on 28 November 2003. Information requested from the Commission 
under Rule 192(4).

3. Commission reply, received on 23 March 2007.

SUMMARY OF THE FACTS

The petitioner is a solicitor representing Persona Digital Telephony Ltd, a consortium that
applied for the second GSM Mobile Phone License in Ireland in 1995.  On 13 May 2002, he 
wrote to the Commission's Directorate-General for Competition requesting access to:

'All documents relating to or recording any and all contact, between the 1st of April 1995 and 
4th of August 1995, between the Commission on the one hand and the Irish Government, the 
department of Transport, Energy and Communications in Ireland, the Project team (as 
defined below) or the consultants (as defined below), or any other person, on the other hand, 
relating to the proposed award of the second GSM Mobile Phone License in Ireland and, in 
particular, the postponement of the original date for submission of bids (30th of June 1995) 
and the so-called "auction" element of the process and/or the capping of the proposed 
Licence FEE.'
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On the same date, the petitioner wrote to the Secretariat-General of the Commission, 
enclosing a copy of his letter to the Directorate-General for Competition and stating that this 
letter represented a formal request for access to documents under regulation (EC) No. 
1049/2001. 

In its response of 26 June 2002, the Directorate General for Competition identified three 
relevant documents to which access was denied since their disclosure would undermine the 
investigations of the Tribunal of Inquiry set up in Ireland with a view to look into the 
circumstances of the grant of the second GSM licence to ESAT Digifone.

The petitioner submitted a confirmatory request for access to the documents on 12 July 2002, 
asking the Secretary-General to review the position of the Director-General for Competition. 
Since the request raised issues of principle regarding the application of exceptions under 
Regulation 1049/2001, which were under review at that time, the Commission postponed a 
final decision until these questions had been sorted out. The petitioner was informed by 
several holding replies during the year 2002. In its last letter, the Secretariat-General informed 
the petitioner that, from a legal point of view, the Commission's failure to reply within the 
time limit laid down in Regulation 1049/2001 was to be considered as a  negative reply and 
that he was entitled to bring proceedings before the Court of First Instance.

The petitioner wrote again to the Secretariat-General on 23 March and 1 April 2003, asking 
the Commission to confirm whether or not it intended to grant his request for access. In the 
second letter, the petitioner made fresh requests for access to the same documents and 
announced that he was instructed by his client to bring legal proceedings against the 
Commission immediately on the expiry of the time limit. On 30 April 2003, the petitioner 
made a formal confirmatory request on the fresh requests made on 1 April.

On 1 April 2003, the petitioner wrote to Commissioner David Byrne and to President Pat Cox 
of the European Parliament, complaining about the way in which the Commission had 
handled his request so far. The latter letter forms the basis for the petition.

The Commission replied on 19 May 2003. In the meantime, guidelines had been adopted 
regarding public access to documents relating to infringement proceedings. The petitioner's 
request had been assessed in the light of these guidelines. Furthermore, the scope of the 
request was extended and a total number of 19 relevant documents were considered.

In this decision, the Commission:

o disclosed nine documents;
o denied access to two documents originating from the Irish authorities pursuant to 

Article 4(5) of the Regulation since the authorities had requested the Commission not 
to disclose them;

o denied access to two legal opinions pursuant to Article 4(2), 2nd indent of the 
Regulation, with a view to protecting the provision of independent legal advice;

o denied access to six internal memoranda and briefing notes drawn up for the purpose 
of the investigation and in preparation of the Commission's decision whether to initiate 
infringement proceedings; this refusal was based on Article 4(3), 2nd subparagraph of 
the Regulation.
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On 21 May 2003, the petitioner acknowledged receipt of the Secretary-General's letter of 19 
May 2003, indicating that he would study it carefully. This letter is the last communication 
received from the petitioner. 

SUBSTANCE OF THE PETITIONER'S COMPLAINT

The petitioner submits that the Commission did not comply with its obligations under 
Regulation 1049/2001 by failing to grant him the requested access or to state reasons why 
access is being denied.

COMMENTS OF THE COMMISSION

The petitioner's letter to President Cox of 1 April 2003 predates the Commission's final reply 
on his access request. His complaint merely concerns the Commission's failure to take a final 
position on his request.
Since the Commission provided the petitioner with its final position on 19 May 2003, the 
complaint became devoid of its purpose. However, the Commission acknowledges that it did 
not comply with the time limits laid down in Regulation 1049/2001.
The petitioner acknowledged receipt of the Commission's letter of 19 May 2003 on 21 May, 
announcing that he would study it carefully. In case he wanted to challenge the Commission's 
refusal to grant him access to all the documents requested, he could have brought proceedings 
before the Court of First Instance or lodged a complaint with the European Ombudsman. The 
Commission's letter explicitly mentions these means of redress.
Since the petitioner did not challenge the decision of 19 May 2003, it may be assumed that he 
is satisfied with its content. 

CONCLUSION

The Commission regrets that, due to a review of its policy regarding access to documents 
related to infringement proceedings, it did not reply to the petitioner's request within the time 
limits laid down in Regulation 1049/2001.

However, the petition has in the meantime become devoid of purpose since the Commission 
has provided the petitioner with its final reply and the petitioner did not make use of the 
means of redress available.


