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NOTICE TO MEMBERS

Petition 0171/2006by Miguel Garciá Cacho (Spanish) concerning discrimination men 
resulting from the different treatment of survivors' and old age pensions under Spanish 
legislation regarding compulsory old-age and disability pensions insurance

1. Summary of petition

The petitioner maintains that Spanish Law 9/2005 is discriminatory since it treats survivors' 
pensions as compatible with statutory general old-age and invalidity pension arrangements, 
whereas the same does not apply to old-age pension schemes. Since survivors' pensions are 
generally paid to women, who are thus treated more favourably than old-age pension 
recipients, who are generally male, the petitioner argues that this effectively constitutes a form 
of indirect discrimination.

2. Admissibility

Declared admissible on 5 July 2006. Information requested from the Commission under Rule 
192(4).

3. Commission reply, received on 23 March 2007.

Background:

The Petitioner complains about discriminatory treatment as regards the compatibility of 
certain pensions in Spain. Following the adoption in Spain in June last year of Law 9/2005, 
survivors' pensions are treated as compatible with statutory general old-age and invalidity 
(SOVI) pension arrangements, while the same provisions are not applied to retirement 
pension schemes. In his view, a person is not entitled to receive retirement pension and an 
old-age or invalidity SOVI-Pension.

In fact, following the Web-page of the "Seguridad Social" (http://www.seg-
social.es/inicio/?MIval=cw_usr_view_Folder&LANG=6), the law 9/2005, dated 6 June, 
which makes the Compulsory Elderly and Disability Insurance (SOVI) pensions compatible 
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with the Social Security System widowhood pensions, has changed the strict incompatibilities 
scheme that ruled the former SOVI pensions.

From 1 September 2005, receiving the SOVI pension will therefore be compatible with 
receiving widowhood pensions from the Spanish Social Security system. Any person meeting 
the requirements to be eligible for the right to these pensions will no longer have to choose 
between them and both pensions may be received simultaneously.

In the view of the complainant, these provisions are not only superfluous, since the law in 
itself sets out upper limits to make this incompatibility between pension arrangements 
effective, but they equally appear to be a case of indirect gender-related discrimination, taking 
into account that it is mainly women who receive SOVI pensions in combination with 
survivors' pensions.

Legal assessment:

As regards Social Security widowhood pensions, Council Directive 79/7/CE of 19 December 
1978 on the progressive implementation of the principle of equal treatment for men and 
women in matters of social security applies. Pursuant to article 3(2) "this Directive shall not 
apply to the provisions concerning survivors' benefits". Therefore, the principle of equal 
treatment in this field as laid down in article 1 of Council Directive 79/7/CE does not apply in 
the context of survivors' pensions.

As a result, Spain is free to adopt, in the field of survivors' pensions, provisions which might 
not be compatible with the principle of equal treatment and the absence of indirect 
discrimination. This exemption from the principle of equal treatment in the field of survivors' 
pension does also apply to the rules governing incompatibility of survivors' pension with 
another pension arrangement.

The Commission therefore considers the Spanish legislation in the field of survivors' pension 
to be compatible with Community law.
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