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Petition 0508/2006 by Rüdiger Krege (German), on behalf of Poly-Markt GmbH, on 
alleged breaches of EC law by the British insurance company Clerical Medical 
Investment Group Limited

1. Summary of petition

The petitioner, on behalf of Poly-Markt GmbH, denounces the business policy of the Clerical 
Medical Investment Group Limited (CMI) - a British insurance company with subsidiaries in 
other Member States (including Germany and Luxembourg) - after its merger in 2000 with 
Halifax Bank of Scotland (HBOS). The petitioner argues that CMI's German customers' 
financial interests are in jeopardy as the growth target was not met and the customers who 
have tried to get out for breach of contract were asked to pay a 'market value adjustment' of up 
to 25% of their original investments. The UK Financial Services Authority and the British 
Ombudsman declined competency to investigate the case and referred the complainants to the 
German supervising authority. The petitioner claims that FSA's refusal to investigate the case 
would result from dubious interconnection links between CMI's parent, HBOS and the British 
authorities and asks Parliament for assistance.

2. Admissibility

Declared admissible on 13 November 2006. Information requested from the Commission 
under Rule 192(4).

3. Commission reply, received on 23 March 2007.

Background/summary of the facts

The Petitioner has been since 1997 both a client of and intermediary for life 
assurance/investment products offered by the Clerical Medical Investment Group (CMI), now 
part of the HBOS Group. CMI has its head office in London and is present in the Netherlands 
and in Luxembourg. CMI literature refers to a European Branch Office in Maastricht in the 
Netherlands and CMI had in the past a branch in Luxembourg. According to the information 
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available to the Commission, Clerical Medical currently has an insurance subsidiary in 
Luxembourg and appears to have a holding company in the Netherlands alongside its 
European Branch Office. According to the CMI website, CMI does not deal directly with 
customers but only via approved intermediaries. The Petitioner states that large numbers of 
German and other Community citizens have invested with CMI and have suffered financial 
prejudice. Reference is made in the Petition to leveraged or geared investments whereby 
investors take out a bank loan in order to increase the level of their investment in the 
underlying investment product, hoping that the return on the investment will more than 
compensate for the necessary interest payments on the loan. The insurance products to which 
the Petition relates are with-profits type life assurance policies. It is not entirely clear whether 
the contracts to which the Petition relates were sold from the Luxembourg or Maastricht 
offices of CMI. In either case, we are concerned with the operation of branches and with the 
cross-border provision of services into Germany. The Petitioner first wrote to the Commission 
in April 2006. The Commission has since been in correspondence with the Petitioner 
concerning the respective rights and obligations of the home State and host State supervisory 
authorities in respect of insurance services provided by branches of insurance undertakings or 
under the free provision of services.

The Complaint

The Petitioner complains about various aspects of the conduct of CMI. He claims that their 
life assurance products did not provide the guaranteed growth that was indicated in their 
literature. The policy growth was in fact much lower than the interest payments on the loans 
taken out to finance the investment. When clients wanted to make an early withdrawal from 
this loss-making investment, they were called on to pay a market value adjustment, 
representing an appreciable write-down of the value of their investment. The Petitioner 
complained to the CMI Luxembourg branch in 2003, and in August 2005 complained to the 
UK Financial Services Authority (FSA), the British supervisor of the financial sector. The 
FSA replied that it was not responsible for dealing with individual complaints and that these 
should be addressed to the independent Financial Ombudsman Service (FOS). The FOS 
subsequently replied that it was outside its remit to look into financial services provided to 
non-UK residents by the foreign branches of insurance undertakings headquartered in the UK. 
In further contacts with the FSA, the Petitioner was informed that the FSA did not consider 
itself competent for supervising the insurance policy marketing and administration activities 
of UK insurance undertakings carried out through their foreign branches. The Petitioner 
considers that the FSA's non-acceptance of responsibility for the business conducted by the 
foreign branches of UK insurers constitutes an infringement of EU law, and in particular of 
Directive 2002/83/EC concerning life assurance (the Directive)1. He believes that the FSA 
Rule Book should equally apply to the business conducted by foreign branches of UK 
insurers. The Petitioner also alleges that the behaviour of the FSA and the FOS constitutes an 
infringement of the anti-discrimination provisions of the Treaty. The Petitioner also expresses 
his general dissatisfaction regarding the handling of his complaint by the FSA and the 
German supervisory authority, the BaFin (Bundesanstalt für Finanzdienstleistungsaufsicht) 
and feels that CMI is operating in a supervisory vacuum. Finally, the Petitioner raises doubts 
concerning the involvement of a senior HBOS employee as a member of the FSA board. 

  
1 OJ L 345, 19.12.2002, p.1.
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The Commission's comments on the Petitioner's arguments

The Commission cannot take any position on whether or not the Petitioner's complaints 
regarding the conduct of CMI in the marketing and performance of the insurance contracts are 
justified. The Petitioner and his clients have contractual arrangements with CMI governed by 
German law and ultimately only the German courts could determine whether there was any 
breach of contract on the part of the insurer.

However, the said contracts were sold from an EU branch under the freedom to provide 
services pursuant to the European life assurance regulatory regime as consolidated in 
Directive 2002/83//EC. It is therefore for the Commission to examine whether the regulatory 
regime and position of the relevant authorities, as evidenced in the Petition, reveal any 
infringement or incorrect application of the Directive.

Following the Petitioner's original letter to the Commission, Commission Services replied to 
the Petitioner setting out their understanding of the division of responsibilities between the 
home State, where the insurer is incorporated, and the host State or States, where the insurer 
has established a branch or into which it provides cross-frontier services. In subsequent 
correspondence, the Commission drew the attention of the Petitioner to the note on this 
subject presented to the European Parliament Committee of Enquiry into Equitable Life1. 

In its letter of 2 June 2006 to the BaFin, the FSA set out its understanding of its 
responsibilities under the Directive. The FSA stated that "it is responsible for the "prudential" 
supervision of CMIG's Dutch branch, including in respect of any business sold by that branch 
under the freedom to provide services into Germany". The FSA continued that in its view 
"Prudential supervision includes ensuring that an insurance company is adequately capitalised 
and that its business is sound and prudently managed". This could be described as "financial 
supervision". The FSA was equally clear that "it is not responsible for what we call "conduct 
of business" regulation of CMIG's activities in Germany. Conduct of Business (CoB) 
regulation covers the way in which insurance companies market and sell their products to 
customers and the way in which they communicate with their customers during the life of the 
contract". The position of the FSA was that it is BaFin who is the relevant authority for 
considering complaints and interpreting whether the company has complied with German 
regulations.

In the view of Commission Services, the position of the FSA, as set out above, is in 
conformity with the philosophy and requirements of the Directive. Article 10 states that "the 
financial supervision of an insurance undertaking, including that of the business it carries on 
either through branches or under the freedom to provide services, shall be the sole 
responsibility of the home Member State", the home Member State being that of the head 
office. 

Under the Directive, an insurer who wishes to open a branch in another Member State or 
provide cross-frontier services into another Member State must notify its intention to its home 
Member State. Article 40(4) states that "before the branch … starts business, the competent 

  
1 See under Written Evidence (document No 41) on the website of the Committee of Enquiry 
(http://www.europarl.europa.eu/comparl/tempcom/equi/default_en.htm).
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authorities of the Member State of the branch shall… inform the competent authority of the 
home Member State, if appropriate, of the conditions under which, in the interests of the 
general good, that business must be carried on in the Member State of the branch". Similar 
arrangements apply as regards the provision of cross-frontier services. The supervisory 
authority of the Member State of the provision of services may, if necessary, notify the 
supervisory authority of the home Member State in writing of the conditions under which, in 
the interests of the general good, the activities must be pursued within its territory (see section 
2.3.3 of the 1997 Siena Protocol1 relating to the collaboration of the supervisory authorities of 
the Member States of the European Community in particular in the application of the 
Directives on life assurance and non-life insurance).

Accordingly, the Luxembourg and Netherlands authorities would have been notified of the 
intention of CMI to establish branches in their territories and would have been able to notify 
to the UK authorities the general good conduct of business rules to be respected for business 
involving Luxembourg and Netherlands residents. The intention of the branches to provide 
cross-frontier services into Germany should have been notified by the UK authorities to the 
German authorities and the German general good conduct of business rules should have been 
brought to the branches' attention via the UK authorities and the UK head office. Indeed, 
these German rules are set out on the website of the BaFin.

Therefore, in the view of the Commission Services, the UK FSA cannot apply its domestic 
CoB Rule Book to business carried on by UK insurers in other Member States, and the 
Petitioner's complaint in this respect is not justified. Germany is empowered under the 
Directive to apply and demand compliance with its local conduct of business rules justified by 
the general good and it is for the German authorities to assess whether the insurance products 
sold by CMI and the conduct of CMI in the conduct of its business in Germany are in 
conformity with the relevant rules. Clearly, Germany is best placed to know and interpret its 
own general good rules. 

However, the ultimate responsibility for making sure that the insurer respects those rules lies 
(in accordance with Article 13(3)(b) and Article 46(3)) with the home State authority that 
issues the insurer's authorisation. This home/host split of responsibilities and expertise 
requires a good exchange of information and effective co-operation between the relevant 
supervisors.

The Directive itself requires such co-operation between the Member States' supervisory 
authorities (see Recital 48 and Article 62) and these authorities have a long tradition of 
working together, as is evidenced by the Siena Protocol.

It would appear, however, that co-operation between the relevant supervisory authorities has 
not worked well in this particular case and the Petitioner has been left with the impression that 
no-one takes his complaint seriously. The Commission notes, however, the suggestion made 
by the FSA in June 2006 that "it may be useful for further discussions to take place between 
the FSA and BaFin about how in practice we ensure effective CoB regulation of UK insurers 
when they exercise their rights to provide life insurance in Germany under the freedom to 
provide services".

  
1 See http://www.ceiops.org/index.php.
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As regards the operation of the UK FOS, it should first be noted that the Directive does not 
lay down any rules regarding the existence or conduct of complaints procedures. Annex III 
simply requires that information on such procedures be made available to policyholders. The 
UK philosophy in this matter is that, since the UK is responsible for the conduct of business 
rules relating to business with persons resident in the UK, it deals with complaints from such 
persons. Since it is not responsible for the conduct of business rules for UK insurers doing 
business in other Member States with the residents of those States, it does not consider itself 
competent to assess whether the local rules have been complied with. The Commission 
Services therefore see no discrimination in the conduct of the FOS.

Lastly, the Commission sees no conflict of interest in the fact that a senior executive of HBOS 
serves as a non-executive director at the FSA. As CMI informed the Petitioner, the said 
executive would not participate in any FSA Board discussion concerning HBOS. The 
Commission agrees that the UK supervisory regime may be strengthened by the participation 
of senior individuals from the regulated sectors.

Conclusions

Commission Services do not believe that the circumstances described by the Petitioner reveal 
any infringement of the relevant Directive or of Community law in general. However, they 
are of the opinion that the question of the treatment of consumer complaints, as evidenced in 
this matter and in the Equitable Life affair, does merit further attention.

The Commission has already brought to the attention of the Level 2 Lamfalussy insurance 
committee, the European Insurance and Occupational Pensions Committee, its view that it is 
unacceptable that consumers who wish to make a complaint should be referred back and forth 
between the home and host State supervisors.

The Commission also notes with satisfaction that the Level 3 insurance committee, the 
Committee of European Insurance and Occupational Pensions Supervisors (CEIOPS) has 
announced as part of its 2007 work programme its intention "to review the rules and 
procedures to be followed by supervisors in cross-border activities, as set out in the Siena 
Protocol. In this review, special attention will be focused on the co-operation of the 
supervisory authorities over non-financial issues and in particular on issues directly 
influencing policyholder protection, such as the treatment of cross-border complaints".

Commission Services will follow this review very closely.
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