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NOTICE TO MEMBERS

Petition 0978/2005 by Dietmar Bieber (German), on alleged failure by Germany to 
comply with Council Directive 90/396/EEC on the approximation of the laws of the 
Member States relating to appliances burning gaseous fuels

1. Summary of petition

The petitioner claims that Council Directive 90/396/EEC on the approximation of the laws of 
the Member States relating to appliances burning gaseous fuels is not being complied with in 
Germany, and cites in particular the Directive’s provisions to the effect that Member States 
may not prohibit, restrict or impede the placing on the market and the putting into service of 
heating appliances which satisfy the essential requirements of this Directive. Moreover, under 
the Directive the Member States may not prohibit, restrict or impede the placing on the 
market of appliances accompanied by an EC type approval mark and, where appropriate, a 
declaration of conformity. Since the petitioner’s gas fire bears an EC type approval mark, he 
does not consider that he is obliged to subject it to a costly inspection by a chimney sweep as 
the competent authorities are demanding. He therefore calls on the European Parliament to 
take up the issue, referring to the Court of Justice’s judgment in case C-103/01 (Commission 
v. Germany), which he also considers applicable to this case.

2. Admissibility

Declared admissible on 13 March 2006. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 30 August 2006.

1. Directive 90/396/EEC on gas appliances stipulates in Article 4 that Member States must 
not impede the placing on the market and the putting into service of appliances bearing the 
CE marking and complying with it. Member States are not allowed to impose additional 
requirements for aspects covered by the Directive.
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It should be noted that the Directive covers in principle the appliance itself and not the 
exhaust gas facilities. Only in the case where the appliance has been placed on the market 
together with the exhaust gas facility, are both covered by the CE marking declaring 
compliance with the Directive (and possibly other applicable Directives).

Member States cannot impede, on grounds related to the aspects covered by the Directive, 
the putting into service of gas appliances. When gas appliances are placed on the market 
together with the flue facility, this principle applies to the whole system (appliance with 
the exhaust gas facility).

This does not preclude that national provisions may apply for aspects not covered by the 
Directive or more generally by Community law, as for example provisions relating to 
installation issues. However, such provisions must not interfere in the design of the 
appliance.

2. The Commission will examine the situation in Germany in order to verify whether there is 
an incorrect implementation of Directive 90/396/EEC. In order to do so the Commission 
services would be interested to receive any further information from the petitioner that 
would constitute evidence of such an incorrect implementation. In particular, they would 
be interested to receive the court judgements the petitioner refers to.

3. On the basis of the available information, the Commission services are not able, at this 
stage, to take position on the particular equipment of the petitioner. In order to be able to 
do so, the Commission may have to communicate to the German authorities concrete 
elements about this particular case. To do so, we would need his explicit authorisation.

The Commission will keep the European Parliament informed about the development of this 
case.

4. Further Commission reply, received on 23 March 2007.

Commission services examined in detail the additional documents submitted by the petitioner, 
although no further substantial information was provided. On the basis of the available 
information, they concluded that there are no elements indicating an infringement of EC Law 
by the German authorities.

The Commission wishes, however, to formulate the following comments:

Directives 90/396/EEC on gas appliances and 89/106/EEC on construction products are 
product-related Directives. They harmonise the technical and legal requirements for the 
placing on the market and putting into use of the products falling within their scope.

The certificate to which the petitioner refers does not relate to the conformity of the 
combustion unit/exhaust gas facility (covered by the CE marking demonstrating compliance 
with the applicable Directives). It rather relates to the correct installation and connection of 
the combustion unit to the exhaust gas facility. In particular, it is intended to attest that the 
exhaust gas facility, following the connection to the combustion unit, is in satisfactory 
condition and suitable for the combustion unit to which it is connected.
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Whilst respecting the principles stated in the EC Treaty and, in particular, the free movement 
of goods, Member States have the right to ensure in a non-discriminatory and proportionate 
way the appropriate and correct installation of gas appliances and thus to protect the health 
and safety of persons under normal and foreseeable conditions of use.
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