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NOTICE TO MEMBERS

Petition No 0038/2006 by Wojciech Pomorski (Polish and German) concerning 
discrimination regarding visiting rights on grounds of language

1. Summary of petition

The petitioner indicates that, following his divorce from his German spouse, he was denied 
access to his two daughters on the grounds that he refused to speak only German with them. 
The petitioner, who fled to Germany in the 1980s for political reasons, has spoken Polish to 
his daughters since their birth, this being the language in which he is best able to express 
himself. He argues that the German authorities are seriously infringing his fundamental rights 
and have failed to respect his cultural and linguistic identity. He is accordingly seeking the 
assistance of the European Parliament.

2. Admissibility

Declared admissible on 21 April 2006. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 5 May 2007

The facts

The petitioner, who (according to his petition) is Polish in origin and who holds Polish and 
German nationality, appears to be resident in Germany. He is complaining about the treatment 
to which he has been personally subjected by a German public body the Jugendämter (Youth 
Welfare Offices). According to the petitioner, when parents separate, the Jugendämter
supervises the rights of the parent who does not have custody to communicate with the 
children. Visits by the parent in question take place on Jugendämter premises and are 
supervised by one of the officials, who requires the use of German when the parent speaks to 
the children. If the parent persists in speaking Polish with his children, his visiting rights may 
be suspended and perhaps cancelled by the Jugendämter. 
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The petitioner says that this is not only a specific case but a general practice and that he has 
the support of a Polish parents association.

In the petitioner’s case this language requirement was imposed in November 2003. An appeal 
board upheld the requirement in September 2004. Following further proceedings by the 
petitioner against the city of Hamburg, the Hamburg Administrative Court ruled in June 2005
that the justification given by the Jugendämter was not tenable.

The petitioner says that his children are now with their mother in Austria and the Austrian 
justice system is responsible for all matters relating to parental rights. The case was originally 
brought before the German courts but they appear to have relinquished jurisdiction in 
February 2006.

Legal considerations

1. A language requirement as described by the petitioner must be considered in the light of 
the prohibition of any discrimination on grounds of nationality set out in Article 12 of the 
EC Treaty.

2. In this respect, depending on the circumstances, there could be a link between the type of 
requirement described by the petitioner and Community law.

(a) On the one hand, this requirement could apply to family conflicts covered by relevant 
Community law instruments: the procedures governing the conditions under which 
parental authority is exercised involve several Member States – in this instance 
Austria, Poland and Germany. Consequently the situation could come under the 
provisions of Council Regulation (EC) No 2201/2003 of 27 November 2003 (Brussels 
II) concerning jurisdiction and the recognition and enforcement of judgments in 
matrimonial matters and the matters of parental responsibility, repealing Regulation 
(EC) No 1347/2000 (OJ L 338, p. 1, 23.12.2003), notably the provisions applicable to 
the circulation of decisions on rights of access.

(b) On the other hand, this requirement also relates to the exercise of the provisions 
concerning the free movement of persons.

3. With regard to the principle of non-discrimination on grounds of nationality, on several 
occasions the Court has ruled that the status of citizen of the Union is intended to be the
fundamental status of Member States’ nationals who, in the same situation, are entitled to 
equal treatment before the law for matters within the scope of application ratione materiae
of the EC Treaty, regardless of their nationality and without prejudice to exemptions 
provided for in this respect.

One of the situations falling within the scope of application ratione materiae is the 
exercise of the fundamental freedoms guaranteed by the Treaty, including those involving 
the exercise of the right to move and reside freely in another Member State as conferred 
by Article 18 of the EC Treaty.

Although, in the present state of Community law, the rules governing access rights come 
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under the Member States’ jurisdiction, the Member States must nevertheless respect 
Community law in the exercise of their jurisdiction, particularly the Treaty provisions 
relating to the freedom of all EU citizens to travel and reside on the territory of the 
Member States.

Although citizenship of the Union, established under Article 17 of the EC Treaty, does not 
really have the objective of extending the scope of application of the Treaty to domestic 
situations that have no connection with Community law, such a connection with 
Community law exists in relation to people who find themselves in the situation of the 
petitioner, who is a national of a Member State and legally resident on the territory of 
another Member State. In these circumstances, the petitioner may exercise the right set out 
in Article 12 of the EC Treaty of not suffering any discrimination on grounds of 
nationality in the rules governing access rights.

The requirement that the petitioner must speak German during his visits to his children 
constitutes prima facie indirect discrimination on grounds of nationality against a non-
national. If it cannot be justified by objective considerations independent of the nationality 
of the persons concerned and proportionate to the legitimate aim of the provisions, it may 
be contrary to Article 12 of the EC Treaty. 

4. The Commission intends to ask the German authorities for detailed information on this 
matter, with a view to carrying out a detailed analysis of this type of practice and its 
compatibility with Community law.

5. The Commission will keep Parliament informed of developments.

6. Finally, it should be noted that a person who considers that his fundamental rights under
the European Convention have been infringed may appeal to the European Court of 
Human Rights if all internal judicial remedies have been exhausted.


