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NOTICE TO MEMBERS

Petition 0416/2005 by Grzegorz Halubek (Polish), on behalf of "Związek Rybaków 
Polskich” (Union of Polish Fishermen), bearing 3 signatures, on the situation of Polish 
fishermen as a result of Council Regulation (EC) 812/2004 laying down measures 
concerning incidental catches of cetaceans in fisheries and amending Regulation (EC) 
No 88/98

1. Summary of petition

The petitioner, who is the Chairman of the Polish Fishermen’s Union, considers that Council 
Regulation (EC) 812/2004 laying down measures concerning incidental catches of cetaceans 
in fisheries and amending Regulation (EC) No 88/98, and in particular its provisions 
restricting the use of driftnets, undermines the economic situation of Polish fishermen, 
particularly salmon fishermen, and prevents them from pursuing their traditional way of life. 
While stressing that Polish fishermen naturally wish to help protect the environment, he calls 
on the European Parliament to obtain an exemption from the provisions of the Regulation in 
ICES sub-areas 25-29 in the Baltic Sea.

2. Admissibility

Declared admissible on 20 September 2005. Information requested from the Commission 
under Rule 192(4).

3. Commission reply, received on 3 February 2006.

Information from the Commission

The substance of the Petition deals with the measures provided for under Regulation (EC) No 
812/2004 concerning incidental catches of cetaceans, and particularly the progressive phasing 
out of the use of driftnets in the Baltic Sea. The Petitioners consider that data available do not 
demonstrate that this gear would be at risk for harbour porpoise. They also highlight the fact 
that such measures undermine the economic situation of Polish fishermen using driftnets to 
catch salmon, as there would be no suitable alternative fishing activity and that it would 



PE 369.961/REV 2/4 CM\667456EN.doc

EN

prevent them from pursuing a traditional way of life. The Petitioners therefore support a 
motion of the Polish authorities for a permanent derogation to some measures of Regulation 
(EC) No 812/2004.

In relation to these issues, the Commission would recall the following elements:

1. As the Petitioners recall, their request and concerns are similar to those referred to in a 
request presented by Polish authorities to the Commission.

2. By letter addressed to the Commission on 30 April 2004, the Polish Authorities requested, 
with reference to Article 57 of the Act of Accession, for a permanent derogation concerning 
Regulation (EC) No 812/2004 mentioned above, namely as regard to:

- the obligation to reduce the number of vessels using driftnets in Baltic Sea 
Fisheries (Article 9);

- the obligation to introduce an observer scheme (Article 4(1) in accordance with 
Annex III);

- the obligation to use acoustic deterrent devices for the vessels using drift nets 
and bottom-set gillnets for fishery  in subdivision 24 of the Baltic Sea (Article 
2(1), in accordance with Annex I).

The justification presented for this request was mainly based on the lack of convincing 
information concerning the occurrence of any important population of harbour porpoise in the 
marine area traditionally used by Polish fishermen and the by-catch of cetaceans caused by 
salmon driftnets, as well as on the social and economic implications of implementing the 
measures foreseen in Regulation (EC) No 812/2004.

3. In scrutinising carefully the request made by Poland, the Commission has taken a number 
of elements into consideration, in particular those provided in scientific reports elaborated by 
the International Council for the Exploration of the Sea (ICES) and by the Scientific, 
Technical and Economic Committee for Fisheries (STECF).

The by-catch of small cetaceans in fishing activities is considered as a major threat to 
cetacean populations. Regulation (EC) No 812/2004 has been adopted, with strong support 
from the European Parliament, with a view to improve, in a consistent and cooperative 
manner at Community level, measures aimed at the conservation of small cetaceans. This is 
also fully consistent with the obligation under the Common Fisheries Policy to minimise the 
impact of fishing activities on marine ecosystems. All of the measures concerned will have to 
be applied similarly by all concerned Member States and according to the same progressive 
time scale.

The harbour porpoise is the only cetacean that occurs in the Baltic. It is, however, the most 
critically-endangered population of small cetaceans in Europe. The rarity of the animals 
makes accurate population assessment quite difficult but population estimates are of about a 
few hundred remaining individuals.
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The very low remaining population of harbour porpoises in the Baltic Sea makes incidental 
catches a rare event but one of real significance for the survival and conservation of this 
population. While these animals seem to be more often distributed in the southern part of the 
Baltic, they also occur and migrate through the northern part of the Baltic Sea.

The rarity of porpoises in the Baltic Sea makes it difficult for the fishing industry to recognise 
a possible impact of fishing. Fishermen also object to the measures to be implemented, in 
particular on the basis of the costs of changing their fishing method. Some of these costs can, 
however, be compensated to a certain extent by using possibilities under the Financial 
Instrument for Fishery Guidance.

4. In overall conclusion, the examination of the request made by Poland did not provide 
evidence that its position could be considered to be substantially different from that of other 
Member States concerned by the measures to be applied in the Baltic area.

The Commission therefore concluded that there is insufficient justification on which to base a 
proposal to the Council for a specific derogation for Poland from the obligation to implement 
some of the provisions concerning incidental catches of cetaceans in fisheries set out in 
Regulation (EC) No 812/2004 and decided on 16 August 2004 to reject Poland's request 
presented to this end.

5. Poland reiterated its position and presented the same request for a derogation to 
Community law in February 2005. In absence of any new significant information, the Polish 
authorities were invited to refer to the earlier Commission decision on the subject. 

6. On 22 November 2005 the Council of Ministers reached unanimously a political agreement 
on a new set of technical measures for the conservation of fishery resources in the Baltic Sea, 
in consideration of the opinion of the European Parliament provided on 13 October 2005 and 
with the Commission agreeing to a compromise presented by the Presidency. This new 
Regulation will provide for a limited derogation to the phasing out of driftnets in the Baltic 
area. The final date for the closure of the driftnet fishery was not changed but the number of 
vessels allowed to fish with driftnets in 2007, the last year when driftnet fishing will still be 
allowed, was increased from 20% to 40% of the number of vessels fishing with driftnet in the 
period 2001 to 2003.  

7. The Petitioners support the position taken by Polish authorities in early 2005. Considering 
that Poland has since given its agreement to the new provisions for the phasing out of driftnet 
in the Baltic Sea mentioned above, the Commission would refer the petitioners to these new 
provisions.

4. Further Commission reply, received on 7 May 2007.

The Commission studied thoroughly the request made by Poland and already provided 
relevant information at the Petitions Committee meeting of 2 May 2006. 

At this stage, the Commission does not have any new elements of information on the matter 
and therefore confirms its stand that all Member States should fully implement the provisions 
established in Council Regulation (EC) 812/2004.
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As already stated in the previous Communication to the European Parliament and discussed in 
the Committee on Petitions on the 2nd May 2006 the petitioners support the position taken by 
the Polish authorities in early 2005. Poland gave its agreement to the new provisions for the 
phasing out of driftnets in the Baltic Sea included in Council Regulation (EC) No 2187/2005 
in December 2005. Therefore the petitioners can no longer refer to the request for permanent 
derogation by their government.


