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NOTICE TO MEMBERS

Subject: Petition 0748/2007 by Juan Manuel Iruela Sánchez (Spanish), on alleged 
infringements of the EC environmental legislation in connection with a water 
transfer project on Río Castril (Granada, Andalucia)

1. Summary of petition

The petitioner criticizes the decision of the Spanish authorities to approve a project aiming to 
systematise Río Castril water course in order to ensure the water supply of the town of Baza. 
According to the petitioner, this project would cause irreversible damages not only to Río 
Castril, but also to the protected area of Peña de Castril and to the "Conjunto Histórico de 
Castril", part of the national cultural patrimony. The petitioner challenges the option chosen 
for the project and considers that the decision has not properly assessed a less-environmental 
costly alternative. The petitioner considers that Directives 2003/4/EC on public access to 
environmental information, 2003/35/EC on public participation in respect of the drawing up 
of certain plans and programmes and 92/43/EC on protection of natural habitats have been 
breached and asks the European Parliament to intervene and stop the implementation of the 
project.

2. Admissibility

Declared admissible on 20 December 2007. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 17 July 2008.

The petitioner refers to a project approved by the Spanish authorities to provide water to the 
town of Baza. The project will take water from the existing Portillo reservoir in the River 
Castril, close to the town of Castril where the petitioner lives, and involves 25 km of pipe 
along the river.  The petitioner claims that the project will cause irreversible environmental 
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damage to the river. Moreover, the project has been approved using an emergency procedure 
that avoids public consultation and the urgency is not justified as the town of Baza has never 
suffered any restriction of water supply. The petitioner alleges he has requested the 
documents related to the project from the authorities and has received no answer. According 
to the information provided there has been no assessment of alternatives and the petitioner 
proposes one that would be less costly and more environmentally friendly.

The petitioner claims that the following legislation has been breached:

 Directive 2003/4/EC1 on access to environmental information;
 Regulation 1367/2006 on the application of the provisions of the Aarhus Convention on 

Access to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters to Community institutions and bodies;

 Directive 2003/35/EC2 providing for public participation in respect of the drawing up of 
certain plans and programmes relating to the environment;

 Directive 92/43/EEC3 on the conservation of natural habitats and of wild fauna and flora;
 Directive 79/409/EEC4 on the conservation of wild birds.

With regard to Directive 92/43/EEC, the Commission would like to point out that the River 
Castril is not classified as a Natura 2000 site under Community environmental legislation. 
The likely effects of the referred project on neighbouring Natura 2000 sites have to be 
determined by the responsible environmental authority. In relation to the presence of Annex 
IV species linked to the river, the authorities concerned shall ensure protective measures for 
these species and where a derogation is considered, subject to the requirements established in 
Directive 92/43/EEC, it has to be reported to the Commission. To date the Commission has 
not been informed of any derogation that could be understood as relating to this particular 
situation. The petitioner also refers to other birds species for which the authorities should 
avoid the deterioration of their habitats.

The Water Framework Directive (2000/60/EC, WFD), published in December 20005, 
establishes the need for a detailed planning on the use of water resources to avoid non 
sustainable solutions and irreversible damage to the environment, through the development of 
River Basin Management Plans (RBMP). In accordance with the WFD, the first RBMP will 
be published by December 2009. There are two main general environmental objectives in the 
WFD, as set out in Article 4: to prevent deterioration of the status of water bodies and to 
achieve good status in all waters by 2015. From 2009 on, any plan or programme that have an 
impact on water resources or water quality will have to be co-ordinated with the RBMP 
provisions, so that the WFD's environmental objectives can be met. In case of new projects, 
WFD article 4§7 allows surface water status deterioration provided certain conditions are met. 
It is for the Spanish authorities to ensure that these conditions are respected in such cases.

Concerning other Community instruments mentioned in the petition, the Commission points 
                                               
1 OJ L 41, 14.2.2003, p. 26-32
2 OJ L 156, 25.6.2003, p. 17-25
3 OJ L 206, 22.7.1992, p. 7-50
4 OJ L 103, 25.4.1979, p. 1-18
5 Directive 2000/60/EC of the European Parliament and of the Council establishing a framework for Community 
action in the filed of water policy, OJ L 327, 22.12.2000
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out that Regulation (EC) No 1367/2006 of the European Parliament and the Council1 concerns 
the application of the Aarhus Convention to Community institutions and bodies, and not to 
national authorities. 

Regarding Directive 85/337/EEC2, as amended by Directive 97/11/EC3, and Directive 
2003/35/EC (known as the environmental impact assessment or the EIA Directive), these 
directives make provision for the assessment of certain projects. According to the information 
provided, the project does not fall within the scope of Annex I of Directive 85/337/EEC and, 
therefore, a mandatory assessment is not required. The project may fall into category 10(j) of 
Annex II of Directive 85/337/EEC and therefore an assessment is required, if the projects are 
likely to have significant effects on the environment through a process known as screening 
based on thresholds or criteria in Annex III of the directive. The primary responsibility for 
determining whether or not this is the case rests with the competent authority in the Member 
State concerned. Regarding the public consultation process, this is required under the EIA 
Directive, only when it is decided to carry out an EIA, and since an EIA, as explained above, 
is not compulsory, it is up to the competent authority of the Member State to decide if this is 
needed or not.

It appears from the petition that a request for access to environmental information was 
presented and, according to the petitioner, no reply was given. Directive 2003/4/EC concerns 
public access to environmental information In this regard, it is important to stress that public 
authorities have to make environmental information available, as defined in Article 2(1), held 
by or for them to any applicant at his request and without his having to state an interest. 
Specific deadlines for providing this information are laid down in Article 3, paragraph 2. If 
the request is formulated in too general a manner, the public authority, as soon as possible and 
at the latest within one month, has to ask the applicant to specify the request and has to assist 
the applicant in doing so. However, the public authority may also, where it deems it 
appropriate, refuse the request. Access to environmental information means to have access to 
information as possessed by the public authority without the need for any process or 
elaboration by the authority. Where the information requested, in full or in part, is not held by 
or for the public authority to which the request is addressed, and this public authority is aware 
that the information is held by or for another public authority, it has to transfer the request to 
that other authority or inform the applicant of the public authority to which it believes it is 
possible to apply for the information requested (Article 4 (1) a) of Directive 2003/4/EC).

The Commission would like to point out that the application to the Municipality de Castril of 
the petitioner could be considered as too general. In addition, it seems that certain aspects go 
beyond a mere access to environmental information, as covered by Directive 2003/4/EC. 
Whether or not all information requested is possessed by the Municipality of Castril, the rules 
of Article 4 (1) a) of the directive have to be complied with by this public authority.

                                               
1 Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the 
application of the Aarhus Convention on Access to Information, Public Participation in Decision-making and 
Access to Justice in Environmental Matters to Community institutions and bodies, OJ L 264, 25.09.2006.
2Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private 
projects on the environment. O J L 175, 05.07.1985, p. 40.
3Council Directive 97/11/EC of 3 March 1997 amending Directive 85/337/EEC on the assessment of the effects 
of certain public and private projects on the environment. OJ L 73, 14.03.1997, p. 5. 
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Article 6 of Directive 2003/4/EC provides for access to justice. Any applicant who considers 
that his request for information has been ignored, wrongfully refused, in full or in part, or 
inadequately answered, has access to the review procedures envisaged in paragraphs 1 and 2.

Therefore, against this background, the Commission invites the petitioner to fully exploit the 
possibilities for access to environmental information offered by Directive 2003/4/EC, 
including the review procedures, as necessary.

Conclusions

In the light of the information available, there is insufficient evidence to believe that the 
requirements laid down in Regulation 1367/2006 and Directives 2003/4/EC, 2003/35/EC, 
92/43/EEC, 79/409/EEC, 85/337/EEC as amended and 2000/60/EC, are not being respected.
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