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NOTICE TO MEMBERS

Subject: Petition 0471/2006 by Matti Niemelä (Finnish), on behalf of ‘Coordination 
Dynamic Therapy Center Oy’, on distortion of competition resulting from national 
financial interests

1. Summary of petition

The petitioner complains that his company is suffering from serious distortion of competition 
caused by abuse of a dominant market position on the part of the Finnish Government, which 
is thereby infringing Article 82 of the EC Treaty.  He indicates that, under Finnish legislation, 
the provision of services is restricted, as a result of which there are no guarantees regarding 
transparency or legal certainty.  The absence of supervision by the national authorities means 
that infringements of Community law are going unpunished.  The petitioner suspects 
procedural irregularities regarding a case before the Administrative Supreme Court and argues 
that the authority of the European Community will be undermined if it fails to intervene.  It 
appears that he registered a complaint with the Commission four years ago (2002/5276) and is 
now seeking action by Parliament to accelerate matters.

2. Admissibility

Declared admissible on 6 November 2006. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 7 May 2007.

‘I. THE PETITION

The petitioner, Mr. Matti Niemelä, claims that his company suffers from competition 
distortions caused by the Finnish Government. The petitioner maintains that the Finnish 
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Government abuses of its dominant market position, that provision of services is restricted by 
national legislation, and he alleges procedural irregularities regarding a case before the 
Administrative Supreme Court.

II. THE COMMISSION’S COMMENTS ON THE PETITION’S ARGUMENTS

According to the EC competition rules, any abuse by one or more undertakings1 of a 
dominant position within the common market or in a substantial part of it is prohibited insofar 
as it may affect trade between Member States. 

The EC competition rules are thus, in themselves, concerned solely with the conduct of 
undertakings. Nonetheless, read in conjunction with Article 10(2) and with Article 3(1)(g) of 
the Treaty, Article 82 requires Member States not to introduce or maintain in force measures, 
even of a legislative or regulatory nature, which may render ineffective the competition rules 
applicable to undertakings. The exercise of public authority falls by definition outside the 
scope of competition law.2

On that basis, the Court has stated repeatedly that if a Member State requires or favours the 
adoption of decisions or concerted practices contrary to Article 82 or reinforces their effects, 
or divests its own rules of the character of legislation by delegating to private economic 
operators responsibility for taking decisions affecting the economic sphere, the Member State 
can be held liable under Articles 3(1)(g), 10(2) and 82.

There is no indication that the legislative measures the petitioner refers to are measures that 
can be attributed to private actors, subsequently sanctioned by the Finnish State. It seems that 
these measures can be attributed only to the Finnish State. These measures therefore fall 
outside the scope of the EC competition rules.

Complaint No 2002/5276, to which the petitioner refers, was closed by the Commission on 15 
October 2003 on the grounds that Community law could not have the effect of obliging the
Finnish authorities to extend the list of medical services paid for by the Finnish health service.

Meanwhile, the Commission has received other complaints regarding this same issue. Indeed, 
a number of patients have complained to the Commission about the refusal of the Finnish 
authorities to bear the cost of medical treatment, in particular physiotherapy for disabled 
people carried out in other Member States. These cases are dealt with in infringement 
proceedings No 2003/4986. The petitioner is aware of these proceedings, which he mentioned 
in one of his letters to the Commission as being closely related to his own proceedings. 
According to the letter of 7 January 2007 sent by Mr Niemelä to the Commission, the Finnish 
authorities have given him access to several documents relating to these proceedings. In this 
letter, Mr Niemelä gives his opinion, also on the position of the Finnish authorities.

                                               
1 The European Court of Justice defines an undertaking as “any entity engaged in an economic activity”, see 
cases C309/99, Wouters [2001] ECR I-01577, paragraph 46 and C-41/90, Höfner and Elser [1991] ECR I-1979, 
para. 21
2 See cases C364/92, Eurocontrol [1994] ECR I-00043 paragraphs 30-31, C309/99, Wouters [2001] ECR I-
01577 para. 57.



CM\749772EN.doc 3/5 PE388.755vrev.1

EN

As part of its consideration of this complaint, the Commission sent a letter of formal notice to 
the Finnish authorities on 18 October 2004. However, since the reply given by the Finnish 
authorities only provided an answer to some of the claims made in the letter of formal notice, 
the Commission sent Finland a reasoned opinion on 13 July 2005.

In the press release published on that occasion, the Commission stated the following:

‘In accordance with Article 49 of the Treaty, as interpreted by the Court, patients are entitled 
to be reimbursed by their social security system for the cost of healthcare received abroad if 
the care in question is reimbursed when it is provided in the patient’s own Member State. The 
infringement concerns Finnish health insurance and the medical rehabilitation provided by the 
Finnish health insurance institution (Kela). The Commission takes the view that the new law 
on health insurance restricts the right of free movement for patients and healthcare providers 
by laying down a number of registration and authorisation requirements which service 
providers must meet in order for their patients to be able to be reimbursed by their health 
insurance. The Commission also considers that the system entitling patients to medical 
rehabilitation in other Member States unjustifiably restricts the free movement of services.’

Meanwhile, in developments in Finland since this reasoned opinion, Chapter 2, Section 6, 2nd 
paragraph of the Health Insurance Act has been amended in order to make provision for the 
reimbursement of healthcare provided by a health professional recognised as such in his or 
her Member State of establishment.

However, with regard to physiotherapy for seriously disabled people, despite the progress 
made, some issues remain open. The Commission will contact the Finnish authorities to 
clarify certain points and attempt to find satisfactory solutions from the viewpoint of 
Community law.

III. CONCLUSION

The Commission is of the opinion that the information set out in this petition does not allow it 
to draw the conclusion that EC competition rules have been infringed. However, should the 
petitioner have any further information indicating that an infringement might have been 
committed, the Commission will, of course, assess the issue again in the light of these new 
elements.

As regards infringement proceedings No 2003/4986, in view of the progress already made by 
Finland to bring its health insurance legislation into line with Community law, the 
Commission wishes to establish a constructive dialogue with the Finnish authorities in order 
to obtain voluntary compliance from this Member State with regard to the issues pending. 
Should these talks fail, the Commission could refer the matter to the Court of Justice.’

4. Further Commission reply, received on 21 October 2008.

‘As regards competition law

Under Community competition rules, any agreements between undertakings that may 
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noticeably affect trade between Member States and which have as their object or effect the 
prevention, restriction or distortion of competition within the internal market, are 
incompatible with the common market and prohibited. Moreover, the abuse by one or more 
undertakings of a dominant position within the internal market or within a substantial part of 
it is prohibited if it is likely to affect trade between Member States.

All of these rules are directed at undertakings; therefore they apply only to economic 
activities, and not to the exercise of State authority.

In the case of State undertakings or undertakings to which Member States grant special or 
exclusive rights, Member States may not adopt or maintain any measures which are contrary 
to the rules of the Treaty.

In line with the principle of sincere cooperation set out in Article 10 of the EC Treaty, 
Member States must not take any action which would oblige or encourage undertakings to 
infringe Articles 81 or 82 of the EC Treaty, or would reinforce the effect of such 
infringements, and they must not divest their own rules of the character of legislation by 
delegating to private economic operators responsibility for taking decisions affecting the 
economic sphere.

State aid rules are also applicable to both private and public undertakings.

It must be recalled, however, that with respect to State funding granted to undertakings 
performing activities identified as a public service, Art. 86(2) EC Treaty provides that the 
rules on competition will be applicable in so far as they do not obstruct the performance, in 
law or in fact, of the particular tasks assigned to these undertakings.  

According to the EU rules governing the performance of services of general economic interest 
(SGEI),1 such as health services, Member States are free to choose a provider and compensate 
them for the services provided as long as the following conditions are respected: (a) the public 
service must be clearly defined and entrusted to the relevant undertakings; (b) the amount of 
compensation must be calculated on the basis of clear and objective parameters decided in 
advance and must not exceed costs plus a reasonable profit; and (c) the Member States must 
ensure that there has been no over-compensation.

In this case, the information provided in the petition does not suggest that Community 
competition law is applicable. At all events, it seems that any complaint should be addressed 
to the Finnish national competition authority.

As regards the freedom to provide services guaranteed by Article 49 EC Treaty

As indicated in its initial reply, the Commission has received several complaints concerning 
the Finnish authorities’ refusal to cover the cost of medical treatment, in particular 

                                               
1 See 'Commission Decision of 28 November 2005 on the application of Article 86(2) of the EC Treaty to State 
aid in the form of public service compensation granted to certain undertakings entrusted with the operation of 
services of general economic interest', OJ L 312/67 of 29.11.2005 and the 'Community Framework for State aid 
in the form of public service compensation', OJ C 297/4 of 29.11.2005 
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physiotherapy for disabled people carried out in other Member States. These cases are being 
dealt with in infringement proceedings No 2003/4986. 

As part of its investigation of this complaint, the Commission sent a letter of formal notice to 
the Finnish authorities on 18 October 2004. However, since the reply given by the Finnish 
authorities only provided an answer to some of the claims made in the letter of formal notice, 
the Commission sent Finland a reasoned opinion on 13 July 2005. Finnish law was changed in 
response to one of the complaints made in the reasoned opinion.

However, questions remain with regard to covering the financial cost of physiotherapy for 
seriously disabled people carried out in other Member States. The Commission met the 
Finnish authorities on 22 May 2008 to clarify the situation. Following this meeting, the 
Finnish authorities undertook to provide further information. The Commission received these 
documents on 2 September 2008 and is currently examining them. In the light of this 
information, the Commission will decide what action to take on this matter in infringement
proceedings 2003/4986.

The additional information supplied by the petitioner concentrates on the internal situation in 
Finland and therefore does not provide any new information that would assist with 
infringement proceedings 2003/4986.

With regard to the petitioner's request to have access to the translations of the documents 
relating to the infringement proceedings, the Commission points out that, like the documents 
themselves, the translations are covered by the exceptions listed in Article 4 of Regulation
1049/20011 on public access to European Parliament, Council and Commission documents, in 
particular Paragraph 2, third indent: ‘The institutions shall refuse access to a document where 
disclosure would undermine the protection of: … - the purpose of inspections, investigations 
and audits’. The infringement proceedings are being conducted between the Commission and 
the Member State concerned, in this case Finland, and the relevant negotiations between the 
Commission and this Member State can proceed as indicated above. If these negotiations are 
to arrive at an amicable solution to the case, it is essential to maintain a climate of confidence 
during the discussions and thus to ensure a certain measure of confidentiality when documents 
are exchanged. The maintenance of this objective, an amicable settlement of the dispute 
between the Commission and the Member State concerned before a Court judgment, justifies 
refusal of access to the documents relating to the infringement proceedings, for the sake of 
protecting the public interest in relation to inspections and investigations and court 
proceedings. On 10 August 2008 the Commission sent the petitioner a reply pursuant to
Regulation 1049/2001 concerning his request for access to the above documents.’

                                               
1 OJ L145, 31.5.2001, p.43
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