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NOTICE TO MEMBERS

Subject: Petition 0951/2004  by Jan Dolezal (Polish), on behalf of "Wielkopolskie 
Zrzeszenie Handlu i Usług w Poznaniu", concerning infringement of 
Community law by the new Polish tax provisions

1. Summary of petition

Referring to the new Polish tax provisions affecting goods and services adopted on 11 March 
2004, the petitioner maintains that the rules concerning VAT guarantees are particularly hard 
on small and medium-sized undertakings and that they infringe existing Community 
legislation, in particular the 7th Council Directive 77/388/EC on the harmonisation of the 
laws of the Member State relating to turnover taxes.

2. Admissibility

Declared admissible on 18 April 2005. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 3 February 2006.

A. The petition.

1. The petitioner refers to the Polish VAT Law of 11 March 2004 (in force as of 1 May 2004) 
and in particular to Article 97 (paragraphs 5 to 8). That Article provides for an extension of 
the refund period of excess VAT to 180 days (instead of the normal refund period which 
amounts to 60 days or even only 25 days if several conditions are met) for certain taxable 
persons. At the same time, the provisions introduce "the possibility of being effectively 
exempt from this restriction by paying a security of 250.000 zl". The petitioner takes the view 
that these provisions restrict freedom of trade within the Community and breach Community 
Law.
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B. Observations of the Commission concerning the petition.  

B.1. Community Law.

2. Article 18 of the Sixth VAT Directive1 lays down the rules governing the exercise of the 
right to deduct VAT. Paragraph 4 in that provision reads as follows:

"Where for a given tax period the amount of authorized deductions exceeds the amount of the 
tax due, the Member States may either make a refund or carry the excess forward to the 
following period according to conditions which they shall determine.

However, Member States may refuse to refund or carry forward if the amount of the excess is 
insignificant".

B.2. The Polish provisions.

3. Article 87 of the Polish VAT Law (hereinafter, "the Law") provides that, where for a tax 
period the amount of deductible VAT exceeds the amount of tax due, the taxable person may 
either request the refund of the excess VAT or carry that excess forward to the following 
period. In the first case, the tax authorities must make the refund within 60 days of the day on 
which the taxable person submits its return. This period is reduced to 25 days where certain 
conditions (described in paragraph 6 of that Article) are met. 

4. However, Article 97 of the Law provides for an extension of the refund period up to 180 
days in two cases:

(i) for taxable persons commencing a taxable activity; and

(ii) for taxable persons who commenced such activities less than 12 months before the 
notification to the tax office of their intention to engage in intra-Community supplies or intra-
Community acquisitions.

5. This "extended" period of 180 days ceases to apply once the taxable person has submitted 
regularly tax returns during a period of twelve months. To this effect, not only VAT returns 
but also any other tax returns corresponding to State revenues are taken into account, 
including those for the personal income tax. 

6. Notwithstanding the above, the "extended" period will not apply if the taxable person 
lodges a guarantee security, valuable security or a bank guarantee for the amount of PLZ 
250.000. The taxable person may apply to the tax office for exemption or refund of the 
security or guarantee upon expiry of the twelve-month period described in point 5 above.

                                               
1 Sixth Council Directive 77/388/EEC on the harmonization of the laws of the Member States relating to 

turnover taxes – Common system of value added tax: uniform basis of assessment (OJ L 145 of 13.6.1977, 
p. 1). 
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B.3. The jurisprudence of the EC Court.

7. The European Court of Justice has dealt with the interpretation of Article 18(4) of the Sixth 
VAT Directive in its judgment in Garage Molenheide1. In that case, the EC Court was 
confronted with national measures providing for the preventive attachment of a refundable 
VAT credit where either there were serious grounds for presumption of tax evasion or there 
was a VAT debt claimed by the tax authority, that debt being contested by the taxable person.

8. The Court concluded that:

(i) the retentions provided by the national legislation constituted "measures of recovery" 
which, as such, are not precluded by Article 18(4) of the Sixth VAT Directive;

(ii) however, those measures must respect the principle of proportionality, hence not going 
further than is necessary to achieve their purpose; and

(iii) it is for the national court to examine whether or not the measures in question and the 
manner in which they are applied by the competent administrative authority are proportionate.

9. In Commission v Italy2, the EC Court was again faced with the interpretation of this 
provision. In points 32 and 33 of that judgment, the Court ruled as follows:

"32. It appears from the express terms of Article 18(4) of the Sixth Directive, and in 
particular from the phrase according to conditions which they shall determine, that the 
Member States have a certain freedom to manoeuvre in determining the conditions for the 
refund of excess VAT.

33. Nevertheless, since the refund of excess VAT is one of the fundamental factors ensuring 
the application of the principle of neutrality of the common system of VAT, the conditions 
determined by the Member States cannot undermine that principle by making the taxable 
person, in whole or in part, bear the burden of the VAT".

C. Conclusion. 

10. In the light of those rulings, it seems that the question, with regard to the present petition, 
is whether the Polish measures concerning the "extended" period for the refund of excess 
VAT are or not proportionate. The Commission will contact the Polish authorities in order to 
receive their views on this subject. In the light of that information, the Commission will 
decide about further action to be taken.

4. Further Commission reply, received on 3 July 2006.

As a result of the meeting of the Petitions Committee which took place on 22-23 February 
                                               
1 Judgment of 18 December 1997 in joined cases C-286/94, C-340/95, C-401/95 and C-47/96.

2 Judgment of the Court of 25 October 2001 in case C-78/00.
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2006, DG TAXUD has been requested to submit additional information on this petition. 
Members of that Committee seem to be essentially interested in knowing what is the state of 
play of the examination carried out by the European Commission, with regard to the Polish 
Law on Value Added Tax. That is because the petitioner, Mr. Dolezal, had alerted the 
Parliament about a presumed general incompatibility of that law with the Sixth VAT 
Directive, without giving further information on the issue1. 

DG TAXUD submits that it is currently carrying out the examination of not only the Polish 
VAT Law, but also of the VAT law in force in the other Member States which joined the 
European Union as of 1 May 2004. In the context of that analysis, DG TAXUD has requested 
information from some of those Member States on different particular aspects of the 
legislation in question.

If, as a result of the monitoring exercise undertaken by DG TAXUD, a breach of Community 
law was identified, the Commission would assume its role as guardian of the treaties, 
established in Article 211 of the EC Treaty.

5. Further Commission reply, received on 29 November 2007.

The European Parliament has requested the Commission to report about the current state of 
play of this petition. In this regard, DG TAXUD notes:

- that in its reply of 14 December 2006 to the letter of formal notice sent by the 
Commission on 18 October 2006, the Polish authorities took the view that the Polish 
legislation was in compliance with Community Law; for this reason DG TAXUD 
envisaged to move forward with the infringement procedure;

- that on 14 June 2007 a package meeting on infringements was held in Warsaw between 
DG TAXUD's officials and the Polish authorities, in the framework of which they 
informed the Commission services that, despite the reply to the letter of formal notice, 
they ultimately accepted the Commission's views, a draft law amending the current 
legislation being under way;

- that on 27 August 2007 a mail was sent to the Polish Permanent Representation inquiring 
about the state of play of the draft law;

- that on 31 August 2007 the Polish authorities replied by saying that the draft was awaiting 
second reading in Parliament but that there was no certainty about the time frame for it;

- that, in the light of that latest reply, the Commission services envisage to move forward 
with the procedure by sending an additional letter of formal notice.

                                               
1 Further to that, Mr. Dolezal also put forward a particular aspect of the Polish VAT Law which, in his view, 

could give a rise to a breach of Community Law. This aspect was already dealt with by the Commission in 
its first Communication on this petition, of 19 September 2005.
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6. Further Commission reply, received on 20 February 2009

The European Parliament has requested the Commission to report about the current state of 
play of this petition. In this regard, the Commission confirms :

- that on 1 February 2008, the Commission sent the complementary letter of formal notice, 
stating that article 95(7) of Polish VAT Law establishing a security of 250.000 PLN 
(62.000 euro) in order to avoid the application of the 180-day period of refund laid down 
in paragraph (5) of the same provision, which applied irrespective of the actual risk faced 
by Public Treasury and of the actual size and circumstances of the taxable person 
involved, does not comply with the Community law;

- that on 1 April 2008 the Polish authorities replied to the letter of formal notice, stating that 
the 180-day period for refund of VAT cannot in itself be considered as disproportionate. 
They also informed that the proceedings to introduce a new system of security are already 
under way;

- that the European Court stated in the judgement in Case C-25/07 (Alicja Sosnowska) on 
10 July 2008 that the Polish provisions which extend from 60 to 180 days the period 
available to the national tax office for repayment of excess VAT to a category of taxable 
person, unless those persons lodge a security deposit to a value of 250.000 PLN are not in 
line with the Sixth VAT Directive and the principle of proportionality;

- that on 15 December 2008 the Commission’s services sent to the Polish authorities the 
administrative letter requesting the detailed information (including legislative texts) 
regarding the measures which are envisaged to comply with EC Law as interpreted by the 
Court in Case C-25/07;

- that on 10 February 2009 the Polish authorities informed the Commission that Article 97 
(5)-(8) of Polish VAT Law was repealed by the Amendment Act of 7 November 2008 
(Journal of Law of 28.11.08, No 209 pos. 1320). Currently there is no requirement to pay 
the security deposit in order to avoid the application of the 180-day period for the refund 
of VAT. The amendment entered into force on 1 December 2008. 

Therefore, in the light of that latest reply, the Commission envisages to propose the closure of 
the infringement procedure (IN/C/06/2319).
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