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NOTICE TO MEMBERS

Subject: Petition 0063/2008 by Judith Hejda (Austrian), concerning problems arising 
from the implementation by France of Directive 2004/38/EC on the right of 
citizens of the Union and their family members to move and reside freely 
within the territory of the Member States

1. Summary of petition

The petitioner maintains that the French authorities are preventing her from exercising her 
right to freedom of movement, thereby infringing Directive 2004/38/EC. The petitioner, who 
has been living and working in France since 2006, indicates that the French authorities 
refused to issue her spouse with a five-year residence permit to which, according to the 
petitioner, he is entitled, as a member of the family of a citizen of the European Union. 
Instead he has  been issued with a permit valid for a few months only. The greatest problem is 
that, as a result, he is unable to seek work. The petitioner also complains of obstructionism 
and unnecessary bureaucracy on the part of the French authorities.

2. Admissibility

Declared admissible on 24 June 2008. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 20 February 2009.

The petitioner claims that the French authorities acted contrary to Directive 2004/38/EC1 by 
refusing to issue her husband with a five-year residence card of a family member of an EU 

                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the Member States, OJ L 
158 of 30 April 2004.
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citizen to which she thinks he is entitled.

The Commission has already analysed this case in the context of a complaint (registered 
under number 2008/4432) that the petitioner lodged with the European Commission on 21 
January 2008. 

According to Article 11 (1) of the Directive, the residence card of a family member of an EU 
citizen shall be valid for five years from the date of issue or for the envisaged period of 
residence of the EU citizen if this period is less than five years. In principle, the right of 
residence of the third-country family member depends on the envisaged period of residence of 
the EU citizen in the host Member State.

In order to comply with the provisions of Directive 2004/38/EC, France brought into force the 
Code on Entry and Stay of Foreigners and Right to Asylum (CESEDA) amended by Decree 
2007/371 of 21 March 2007. Article R-121-13 (4) of this text correctly transposes Article 11 
(1) of the Directive.

The Commission found that the French legislation with regard to the residence card of a 
family member of an EU citizen was in line with Directive 2004/38, and replied to the 
complainant/petitioner on 17 October 2008, informing her that the Commission would 
propose to close the case.

The petitioner's envisaged period of residence in France is only one year, as her employment 
contract is linked to the duration of a school year (from 1 October to 30 September). 

Given that under Directive 2004/38 the petitioner's husband's right of residence is attached to 
her right of residence, the French authorities could only issue him with a one-year residence 
card of a family member of an EU citizen.

If the petitioner had had an indefinite period contract, her husband would have had the right to 
obtain a five-year residence card.

The Commission intends to propose the closure of the complaint submitted by the petitioner 
in the next relevant infringements meeting.
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