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NOTICE TO MEMBERS

Subject: Petition 0680/2008 by H. den Broeder (Dutch), on alleged discrimination 
on grounds of nationality in the granting of price reductions by Audi 
(Volkswagen Group)

1. Summary of petition

The petitioner is a Dutch EU official based in Luxembourg, and is entitled to the special 
diplomatic sales conditions granted by certain car manufacturers for international civil 
servants and diplomats. Reading the conditions applied by Audi in Luxembourg and Belgium, 
he noticed that the Audi dealer in Arlon (Belgium), on the instructions of the Audi importer
for Belgium, uses two different reduction percentages: a higher percentage (15%) granted to 
people with Belgian nationality or having links with Belgium (e.g. living or owning property 
there), and a lower percentage (9%) applied to everyone else (non-Belgians and those without 
any links to Belgium). The existence of two different percentages was confirmed in a 
conversation with the importer’s representative. Two reasons were given: (1) the fact that 
there is an Audi importer for Luxembourg and one for Belgium, and that if ‘Belgium’ granted 
the same high percentage reduction for customers from Luxembourg as for Belgians (or 
persons with a link to Belgium) this would lead to an ‘exodus of customers’ from 
Luxembourg to Belgium; and (2) that Audi Belgium does not have the financial leeway to 
grant the high percentage reduction to everyone. The petitioner considers, that being so, that 
this constitutes discrimination on grounds of nationality.

2. Admissibility 

Declared admissible on 21 October 2008. The Commission was asked for information 
(Rule 192(4)).
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3. Commission reply, received on 20 February 2009.

The petitioner is a Dutch EU official in Luxembourg who is entitled to the special sales 
conditions for new cars granted by certain car manufacturers for diplomats and EU officials 
(special ‘diplomatic sales’ conditions). Noticing that the reductions offered to customers by 
the Audi dealer in Arlon (Belgium) are more advantageous (15%) than those offered by the 
Audi dealer in Luxembourg (9%), the petitioner contacted the former to purchase an Audi car. 
Replying by telephone to the petitioner’s request, the Audi dealer in Arlon refused to offer 
him the 15% reduction, explaining that this rate was solely for customers of Belgian 
nationality or resident or possessing property in Belgium. The Audi dealer in Arlon gave two 
reasons for this refusal: a) if the Audi dealer in Belgium were to offer the 15% reduction to all 
customers entitled to diplomatic sales conditions, there would be an ‘exodus’ of Luxembourg 
customers to Belgium; b) the Audi dealer in Belgium did not have the financial leeway to 
offer the 15% reduction to all customers entitled to diplomatic sales conditions.

Comments

The petitioner also contacted the European Commission by email on 7 May 2008. In this 
informal message, which does not constitute a complaint under Article 7 of Regulation 
1/20031, the petitioner reported the same facts as in the petition in question and asked the 
Commission’s services whether they considered that he could lodge a complaint on grounds 
of infringement of Community competition rules. 

On 10 June 2008, the European Commission sent the petitioner an informal reply telling him 
that the practice complained of had no more than a marginal effect on the market in question 
and that it would not therefore be opening an investigation under Regulation 1/2003. In its 
reply, the Commission explained that Audi’s practice concerned only the segment of new 
Audi cars sold under diplomatic sales conditions and that it could not therefore be deemed to 
be a measure likely to prejudice the proper functioning of the internal market since this sales 
segment accounted for a very small proportion of all the Audi cars sold in Belgium and 
Luxembourg.

In its message to the petitioner, the Commission also explained the principles of Community 
law applicable to the processing of complaints by the Commission, in particular the principle 
under which the Commission is entitled to apply different degrees of priority to the 
complaints brought to its notice.

The Commission’s services lastly told the petitioner that his message would be considered as 
information concerning the market and, although that information was not sufficient for them 
to open an investigation, it would nevertheless be taken into account if additional information 
from other sources led to Commission to act in this matter.

The Commission would like to confirm what its services told the petitioner in its message of 

                                               
1  Regulation  No 1/2003 of the Council, No 773/2004 of the Commission of 7 April 2004 relating to the conduct 
of proceedings by the Commission pursuant to Articles 81 and  82 of the EC Treaty, OJEC L 123 of 27.4.2004, 
p. 18.
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10 June 2008 (see above).

First, it should be borne in mind that the petitioner does not provide any information to show 
that, in this particular case, it was not a unilateral refusal from the Audi dealer in Arlon that 
was involved, but rather a practice imposed on the dealer under an agreement he had entered 
into with Audi. The existence of such an agreement is a prerequisite if Article 81 of the Treaty 
is to be applied. Then, supposing that that condition was satisfied, it should be borne in mind 
that the agreement in question concerns only sales to customers entitled to diplomatic sales 
conditions. However, the volumes of such sales account for only a negligible proportion of 
total sales of Audi cars in Belgium and Luxembourg. Taking this latter aspect into account, it 
should be borne in mind that the Commission is not obliged to investigate all the complaints 
brought to its notice1. In practice, the Commission can apply priorities within the framework 
laid down by the relevant Community law. Consequently, the fact that the Commission 
applies different degrees of priority to the cases submitted to it in the field of competition is 
compatible with the obligations imposed on it by Community law2. The Commission is 
entitled to refer to the Community interest in order to determine the degree of priority to be 
applied to the various cases brought to its notice3. In order to assess the Community interest in 
further investigation of a case, the Commission must take account of the circumstances of the 
case, and in particular of the legal and factual particulars referred to it. The Commission 
should in particular balance (i) the significance of the alleged infringement as regards the 
functioning of the common market, (ii) the probability of establishing its existence, and (iii) 
the scope of the investigation required4.

Taking account of the circumstances of the case in question as presented by the petitioner, it is 
highly unlikely that the alleged infringement would have a significant impact on the 
functioning of the common market.

Conclusion

For the above reasons, the Commission does not consider that it has to open an investigation 
into the facts presented by the petitioner.

                                               
1 Judgment of the Court of First Instance of 18 September 1992, Automec Srl/Commission, T-24/90,  ECR 2223, 
paragraph 76.
2 See the Automec judgment cited above, paragraph 77; judgment of the Court of Justice of 4 March 1999, Ufex 
and Others/Commission, C-119/97 ECR I-1341, paragraphs 88 and 89. See also the judgment of the Court of 
First Instance of 26 January 2005, Piau/Commission, T-193/02 P,  ECR II-209, which states, as regards the
treatment of a complaint under Regulation 17/62, that ‘the Commission has broad discretion in this area’ 
(paragraph 44).
3 See the Automec judgment cited above, paragraph 85.
4 See the Automec judgment cited above, paragraph 86.
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