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NOTICE TO MEMBERS

Subject: Petition 0847/2008 by Owen O’Neill (Irish), and one co-signatory, on the 
assessment of his pension and its incompatibility with the principles of Council 
Directive 2001/23/EC on the approximation of the laws of the Member States 
relating to the safeguarding of employees’ rights in the event of transfers of 
undertakings, businesses or parts of undertakings or businesses

1. Summary of petition

The petitioner sets out the problems which have arisen owing, inter alia, to a change in his 
employment status in 1984. The petitioner, who worked for the Irish postal service, was 
employed as a civil servant but in 1984 the postal service was reorganised into two 
state-sponsored commercial enterprises. After 40 years of active service, the petitioner retired 
and he maintains that his pension was assessed on an erroneous basis as he was not credited 
for the contributions laid down for civil servants. Since he feels that he has been the victim of 
a failure to implement correctly the provisions of Council Directive 2001/23/EC relating to 
the approximation of the laws of the Member States relating to the safeguarding of 
employees’ rights in the event of transfers of undertakings, businesses or parts of 
undertakings or businesses, he asks the European Parliament to intervene.

2. Admissibility

Declared admissible on 11 November 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 February 2009.

The petition refers to the assumed transfer within the meaning of the then Council Directive 
77/187/EEC of 14 February 1977 on the approximation of the laws of the Member States 
relating to the safeguarding of employees’ rights in the event of transfers of undertakings, 
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businesses or parts of businesses (hereinafter called “the Directive”)1. The deadline for 
transposition into national law of this Directive was set on 16 February 1979 that is almost 
five years before the reorganisation of the Irish postal and telecommunications services. This 
Directive, as amended by Directive 98/50/EC2, has been recently codified by Council 
Directive 2001/23/EC3. Therefore, it must be pointed out that the following observations refer 
to the legal status quo ante although the interpretation of the Directive given by the European 
Court of Justice remains relevant under Directive 2001/23/EC. 
The European Court of Justice pointed out on many occasions that the purpose of the 
Directive is to ensure, as far as possible, that the rights of employees are safeguarded in the 
event of a change of employer by allowing them to remain in employment with the new 
employer on the terms and conditions agreed with the transferor (old employer).
The European Court of Justice has already held in case C-343/98 Collino v. Telecom Italia 
SpA (Rec. 2000, p. I-6659) that the Directive applied to the similar reorganisation of the 
Italian telephone services resulting in the establishment of a stated owned company in place 
of a state body4. 
Moreover, with regard to the postal and telecommunications services the EFTA Court in its 
judgment of 22 March 2002 in case E-3/01 Alda Viggósdóttir v. Íslandspóstur hf. (Iceland 
Post Ltd) held that the conversion of a state-owned entity into a wholly state-owned limited 
liability company may constitute a transfer within the meaning of Article 1(1) of the 
Directive5.

Still, however, it is the national court, taking into account all relevant facts of the case, which 
should rule on the existence or not of the transfer within the meaning of the Directive.

The petitioner maintains that he was employed until 1984 as a civil servant. However, 
according to the established case-law of the ECJ, the Directive may be relied upon only by 
persons who are protected in the Member State concerned as workers under national labour 
law6. This interpretation was also confirmed by the EFTA Court in the afore-mentioned 
judgment. The reason for this interpretation is the fact that the Directive is intended to achieve 
partial harmonisation in the area of employment law, mainly by ensuring that the transferee 
(new employer) maintains the protection guaranteed to employees under national employment 
law7. That interpretation is further confirmed by Directive 2001/23/EC, which states in Article 
2(1)(d) that for the purposes of Directive 2001/23/EC an "employee" shall mean any person 
who, in the Member State concerned, is protected as an employee under national employment 
law. Therefore, in case the civil servants are subject to rules of public law rather than rules of 
employment law, they are not protected by the Directive. 

It is also for the national court to verify the status of the petitioner.
The transfer of pension rights
Before the reorganization of the postal and telecommunications services the petitioner was a 
member of the civil service superannuation scheme. He maintains that his pension was 
                                               
1 OJ L 61, 5.3.1977, p.26.
2 OJ L 201, 17.7.1998, p. 88.
3 OJ L 82, 22.3.2001, p. 16.
4 See para. 41.
5 See para. 24.
6 See case C-343/98 Collino v. Telecom Italia SpA, para 36 and the case-law referred therein.
7 See case E-3/01 Alda Viggósdóttir v. Íslandspóstur hf. (Iceland Post Ltd), para. 26.
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assessed on an erroneous basis, as he was not credited for the contributions laid down for civil 
servants.

In case it is decided that there was a transfer within the meaning of the Directive and that the 
petitioner was subject to employment law and not the public-law status, the provisions of the 
Directive will apply, including those referring to the automatic transfer of contractual rights 
existing at the date of the transfer.

Firstly, it is worth taking note that owing to the fact that the Directive is a measure of partial 
harmonization, there is a fundamental distinction between:

a) the level and content of rights which exist before the transfer (substantive rights), this 
being a matter solely for determination at national level by Member States; and

b) the circumstances under which those pre-existing rights are transferred (transfer 
rights), this being a matter for determination at Community level.

The above mentioned partial harmonisation is reflected in Article 3 of the Directive.
Paragraph 1 of this Article sets out a general rule of automatic transfer of contractual rights 
existing at the date of transfer. This provision states the following: The transferor's rights and 
obligations arising from a contract of employment or from an employment relationship 
existing on the date of a transfer within the meaning of Article 1 (1) shall, by reason of such 
transfer, be transferred to the transferee.
However, there is an exception to the automatic transfer of contractual rights in paragraph 3.
According to this provision paragraphs 1 and 2 shall not cover employees' rights to old-age, 
invalidity or survivors' benefits under supplementary company or inter-company pension 
schemes outside the statutory social security schemes in Member States.
As the Commission has already pointed out to the committee in the context of petition 
379/2007 the exception made in relation to employees' rights to old-age benefits under 
supplementary company or intercompany pension schemes outside the statutory social 
security schemes stems from the considerable diversity both within and between Member 
States in matters such as the nature of a supplementary pension scheme, the levels of 
contributions and benefits, the methods of funding and the powers of amendment and 
termination, the valuation of accrued rights or entitlements, the date of vesting of rights and 
entitlements to accrued contributions and the extent of obligations which remain with the 
transferor. The result of this complexity is that there would be a different impact on Member 
States by requiring the transfer not only of accrued pension rights but also future pension 
provision on the same or a comparable basis as that provided by the transferor.
The Commission also mentioned that the inter-institutional discussions on the Commission's 
proposal for a Directive on improving the portability of supplementary pension rights1 had
highlighted the difficulty of finding common ground among Member States on the issue of 
the transfer of supplementary pension rights.
Ireland decided that the 1980 Regulation implementing the Directive did not apply, in relation 
to employees' rights, to old-age, invalidity or survivors’ benefits under supplementary 

                                               
1 COM (2005) 507 final 
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company or inter-company pension schemes outside the statutory social security schemes1.
Since the national authorities, notably courts, are in a position to assess the entire factual and 
legal background of the case, they are also competent to establish the effects of the 1984 
change of employer on the petitioner's rights under the Irish civil servants superannuation 
scheme.  

Conclusion
On the basis of the above elements the Commission cannot conclude that Ireland incorrectly 
implemented the Directive. 
It is the national authorities, notably courts which should be involved in order to rule on the 
existence or not of the transfer, the status of the petitioner as a civil servant and finally the 
effects of the change of employer on the petitioner's rights under the Irish civil servants 
superannuation scheme that existed in 1984. These authorities are in a position to analyse the 
entire factual and legal background of the case. Therefore, the Commission encourages the 
petitioner to make use of the available means of redress at national level.

                                               
1 See Commission report to the Council on progress with regard to the implementation of the Directive SEC(92) 857 final, 
p.39. The report refers to Article 4(2) of the 1980 Regulation implementing the Directive.
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