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craft boats in Spain

1. Summary of petition

The petitioner, who is resident in Spain, sets out the serious problems he has had with the 
Spanish insurance company MAPFRE after a storm damaged his daughter's Swedish-
registered leisure-craft. The petitioner believes that the insurance company is guilty, in its 
handling of the insurance claim, of failing to comply with the provisions of Council Directive 
93/13/EEC on unfair terms in consumer contracts and he therefore asks the European 
Parliament to take the matter up.

2. Admissibility

Declared admissible on 12 November 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 February 2009.

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts 
approximates the laws, regulations and administrative provisions of the Member States 
relating to unfair terms in contracts concluded between a seller or supplier and a consumer. 

Contractual terms which reflect mandatory statutory or regulatory provisions are not subject 
to the provisions of this Directive. 

The Directive only applies to contractual terms which have not been individually negotiated. 
A term shall always be regarded as not individually negotiated where it has been drafted in 
advance and the consumer has therefore not been able to influence the substance of the term, 
particularly in the context of a pre-formulated standard contract.  
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According to the Directive, a contractual term which has not been individually negotiated, 
shall be regarded as unfair if, contrary to the requirement of good faith, it causes a significant 
imbalance in the parties' rights and obligations arising under the contract, to the detriment of 
the consumer.  

The Annex to the Directive contains an indicative and non-exhaustive list of the terms which 
may be regarded as unfair. Letter q) of this Annex, for example, refers to terms which have 
the object or effect of "excluding or hindering the consumer's right to take legal action or 
exercise any other legal remedy, particularly by requiring the consumer to take disputes 
exclusively to arbitration not covered by legal provisions, unduly restricting the evidence 
available to him or imposing on him a burden of proof which, according to the applicable law, 
should lie with another party to the contract."

Member States were required to bring into force the laws, regulations and administrative 
provisions necessary to comply with this Directive by 31 December 1994 and the provisions 
of the Directive are applicable to all contracts concluded after 31 December 1994.

Following implementation of the Directive into the national system, it is for the national 
courts in each Member State to verify whether a contractual term which has not been 
individually negotiated shall be regarded as unfair according to the principles set out in the 
Directive, i.e. if, contrary to the requirement of good faith, it causes a significant imbalance in 
the parties' rights and obligations arising under the contract, to the detriment of the 
consumer.   
In addition, with the sole exception of the third party motor insurance, which has been 
obligatory for many years pursuant to EU law in all the Member States, the insurance 
directives do not deal with the precise content of insurance policies or lay down specific 
conditions. 
Finally, based on its competences derived from the Treaty, the Commission is not able to 
intervene in a dispute between a citizen and a financial services provider.


	770970en.doc

