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NOTICE TO MEMBERS

Subject: Petition 0959/2008 by Jose Maria Campos Daroca (Spanish), on behalf of the 
'Unión Sindical de Trabajadores y Trabajadoras de Andalucía (USTEA)', on 
Spain's failure to comply with Council Directive 1999/70/EC concerning the 
Framework Agreement on fixed-term work concluded by ETUC, UNICE and 
CEEP

1. Summary of petition

The petitioner complains that the authorities in the autonomous Spanish region of Andalucía 
do not comply with the provisions of the above-mentioned Directive.  The petitioner refers in 
this context to the discrimination against employees in the regional administration on fixed-
term contracts when it comes to promotion opportunities.  With reference to the principles of 
non-discrimination mentioned in the Directive and pro rata temporis to the ECJ judgment in 
Case C-212/04 (Konstantinos Adeneler and others v Ellinikos Organismos Galaktos), the 
petitioner calls on the European Parliament to intervene to ensure that the aforementioned 
Directive is implemented without delay in this case, so that employees on fixed-term contracts 
in the regional administration of Andalucía are guaranteed the equal treatment to which they 
are entitled under EU legislation.

2. Admissibility

Declared admissible on 28 November 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 February 2009.

This complaint from this trade union is about discrimination perceived in treatment for 
promotion between employees of the Junta de Andalucia on indefinite contracts, some of 
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whom had previously worked for the employer on fixed-term contracts.  The petition sets 
out the Junta of Andalucia's internal rules for taking into account prior service, and the 
difference in treatment for promotion eligibility between those whose prior service had 
been on indefinite contracts and those who had worked for the employer for a similar 
amount of time, but where some of that service had been on a fixed-term contract prior to 
concluding a permanent contract.

The petitioner claims that this difference in treatment in prior service is specific to the Junta 
of Andalucia and does not occur in comparable Autonomous Communities, and that it is 
contrary to the requirements of Council Directive 1999/70/EC concerning the Framework 
Agreement on fixed-term work concluded by ETUC, UNICE and CEEP.

The matter has been previously raised by USTEA directly with the Commission.

The Commission's comments 

The principle of non-discrimination is set out at Clause 4(1) of the annex to Directive 
1999/70 concerning the Framework Agreement on fixed-term work concluded by ETUC, 
UNICE and CEEP and requires that "fixed-term workers shall not be treated in a less 
favorable manner than comparable permanent workers solely because they have a fixed-
term contract or relation unless different treatment is justified on objective grounds".

The purpose of this provision is not to eliminate discrimination between different groups of 
employees on indefinite contracts, i.e. permanent workers who were formerly on fixed-
term contracts and permanent workers who were not.  

Clause 4(4) of the Framework Agreement annexed to this Directive requires period-of 
service qualifications relating to particular conditions of employment to be the same for 
fixed-term workers as for permanent workers except where different length-of service 
qualifications are justified on objective grounds.  However, this provision applies to fixed-
term workers whilst they are fixed-term.  It does not mean that a fixed-term worker can 
carry any length of service forward into a new contract as a permanent worker.  

The Junta of Andalucia's internal regulations on promotion apply to its permanent 
employees.  Therefore, it is not a matter which falls within the scope of Directive 
1999/70/EC, which is concerned with employees on fixed-term contracts.  The Directive is 
not concerned with parity between workers on indefinite contracts, some of whom had 
prior service as fixed-term workers

The Court in C-307/05 Del Cerro Alonso looked at the issue of length of service 
allowances, but did not address the issue of "carrying forward" entitlement to accrued 
length of service or seniority rights from a fixed-term contract to a contract of indefinite 
duration.

The internal regulations on promotion and the practice of the Junta of Andalucia do, 
therefore, not seem incompatible with Directive 1999/70/EC.

Conclusions 
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The petition does not raise any issues as regards the compatibility of the legal situation in 
Spain with the requirements under Community law, notably Directive 1999/70/EC in the 
respects covered by the petition. 
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