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NOTICE TO MEMBERS

Subject: Petition 0621/2004 by Aandras Lukács (Hungarian), on behalf of the Clean Air 
Group, on ISPA funding of the Hungarian road rehabilitation Programme

1. Summary of petition

The petitioner refers to a project in Hungary which is to be co-financed by ISPA. The purpose 
of the project is to increase the axle-load standard bearing capacity of roads. The petitioner 
holds that Community funding for the project would be in contradiction with several EU 
principles. Firstly, he stresses that only a small percentage of road users would benefit from 
these investments, as the existing road capacities would be sufficient for a large majority of 
lorries currently in use. The petitioner makes reference to several Commission 
Communications on Transport, which call for the internalisation of external costs. He claims 
that in accordance with this principle, the measures should not be financed by the public, but 
rather by the operators of those vehicles who need the extra strengthening. Secondly, the 
petitioner believes that the funding could constitute a violation of EU rules on state aid, since 
it distorts the market by favouring certain undertakings over other market participants. 
Finally, the petitioner argues that the project runs against the EU's objective of promoting 
sustainable transport, since the measures would increase the environmental damage caused by 
overweight vehicles. He claims that for this reason the project would not fulfil the criteria for 
Community funding as laid down in the ISPA Regulation.

2. Admissibility

Declared admissible on 7 February 2005. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 18 August 2005.

The Commission would like to provide the committee on petitions of the European Parliament 
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with the following informations.

The Council Directive 96/53/EC of 25 July 1996, “laying down for certain road vehicles 
circulating within the Community the maximum authorised dimensions in national and 
international traffic and the maximum authorized weights in international traffic” stipulates in 
Art 3 that a Member State may not reject or prohibit the use in its territory in international 
traffic, of vehicles registered or put into circulation in any other Member State for reasons 
relating to their weights and dimensions, as long as such vehicles do not exceed the maximum 
weights and dimensions listed in annex 1 to the directive.

In order to achieve a common transport market, every Member State must therefore allow on 
its territory the free circulation of vehicles for international traffic with up to 11.5 tonnes axle 
weight.

All Member States have to comply with the requirements of European legislation (the ‘acquis 
communautaire”). During the accession negotiations these requirements have been thoroughly 
discussed with the new Member States. New member States will upgrade progressively their 
main roads, according to a programme defined during the negotiations, in order to avoid 
damages from heavy lorries. In the case of Hungary, a transitional period has been agreed 
until 31 December 2008 to allow more time to bring the road network at the required level.

The ISPA programme for investments in transport and environmental infrastructure in 
candidate countries has provided financial assistance which has been used for this purpose. 
Since its accession to the European Union, Hungary has access to the Cohesion Fund for the 
support of infrastructure investments.

Concerning the charging for the use of infrastructure, under the current Directive 1999/62/EC 
on road charging (Eurovignette) Member States may apply tolls or user charges on heavy 
goods vehicles of not less than 12 tons on motorways. The level of charges can be and should 
be adjusted according to the type of vehicle.

A modification of this Directive is under discussion in the European Parliament and the 
Council The new directive would apply to the Trans-European Transport network  instead of 
only motorways Furthermore it would allow Member States also to apply road charges on non 
TEN-T, if they so wish. 

The charges applied under the current, and under the new draft Directive must be based on the 
costs of construction and maintenance of roads and take into account the damage caused by 
the vehicle type. 

The new draft Directive also opens the possibility to apply a mark-up on infrastructure in 
mountainous regions in particular where the use of vehicles is the cause of significant 
environmental damage. The revenue generated from the mark-up would have to be invested in 
priority projects of the trans-European transport network which provide alternative to road 
transport. 

The European Parliament is expected to adopt its second reading by the end of the year.
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4. Further Commission reply, received on 10 November 2006.

In its previous communication relative to petition n° 621/2004 presented by 
Mr András Lukács on behalf of the Clean Air Action Group, the Commission made clear the 
obligation for Member States to allow the free circulation on their territory in international 
traffic of vehicles complying with the maximum authorised weights and dimensions set by 
Directive 96/53/EC. A transitional period has been agreed with Hungary until 31.12.2008 for 
upgrading their road network with a view to accept vehicles compliant with the Directive. 
The petition concerns the roads’ axle-load bearing capacity required by the European 
legislation and the related road upgrading costs. 
Directive 96/53/EC makes a distinction between driving and non-driving axles. The 
legislation sets the maximum authorised single axle weight respectively to 10 tonnes for a 
non-driving axle and 11,5 tonnes for a driving axle. 
According to our information, the limits previously set by Hungarian legislation were 
respectively 10 tonnes for a non-driving axle and 11 tonnes for a driving axle. So it would 
appear that the magnitude of the change is not as high as presented. 
The petition however raises a question of principle about the source of the financing required 
for upgrading the Hungarian road network to the level fixed by the European legislation. 
The petition argues that public money cannot be used to finance the upgrading of the 
Hungarian road network on the basis that: 

• external costs should be internalised by the transport sector; 

• it would violate the “polluter pays” principle; 
• it would be in contradiction with several EU policies (promotion of sustainable 
transport, revitalisation of the railways). 

As recalled in the petition, several Commission policy papers and studies put forward the 
options for internalising external costs. However these documents never concluded that 
transport infrastructure works may not be financed upfront by public money. 

Ensuring freedom of movement, developing road infrastructures and improving road safety, is 
generally a responsibility of public authorities. The petition recognises that the rehabilitation 
of the existing Hungarian road network is an important task.

The extra costs incurred because roads need to be built at higher axle-load bearing capacity 
standards do not need to be paid immediately by the beneficiaries in the form of a direct 
financing of the road works. Incidentally, it is not clear why the petition considers the extra 
costs as only the costs incurred to meet the new standards and not the costs incurred to 
provide an axle load bearing capacity higher than what would be required for private cars, for 
instance. 

For the internalisation of the costs in the road transport sector, a number of instruments are 
available to public authorities to make the different categories of road users pay for the costs 
attributable to them, ranging from regulatory measures to user fees, fuel taxes and taxes on 
vehicles. 
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In the road sector, Directive 1999/62/EC on the charging of heavy goods vehicles currently 
provides the framework for Member States to recover the costs incurred for constructing, 
operating, maintaining, and developing the network, including the costs of damage to the 
infrastructure and the investment costs (construction plus, where appropriate, interests on the 
invested capital). 

The amendment of Directive 1999/62/EC, decided by the European Parliament and the 
Council on 17 May 2006, will set an even broader framework for a more differentiated 
charging system giving the possibility to Member States of varying tolls according to a 
number of factors; among which the distance travelled, the localisation, the infrastructure 
type, the emission level and the characteristics of the vehicles, the time of day, congestion 
levels, etc.

It is thus the opinion of the Commission that certain mechanisms do exist and are used for 
making each category of road users pay for the costs they incurred and that using public 
money to finance road works does not infringe state aid legislation, or violate the “polluter 
pays” principle or contradict EU policies relative to promoting sustainable transport and 
revitalising the railways. 

In a few years' time, the availability of the European Galileo satellite positioning system will 
enable Member States to introduce even more sophisticated charging scales. 

5. Further Commission reply, received on 20 March 2009.

The original petition, filed in 2004, referred to the Hungarian Road Rehabilitation 
Programme, which was to be co-financed by ISPA. The purpose of the project was to increase 
the axle-load standard bearing capacity of roads. The petitioner held that Community funding 
for the project would be in contradiction with several principles of Community law. At that 
time, the relevant Community funding instrument was ISPA.

The petitioner's current letter argues that:

- the Hungarian Transport Operational Programme (TOP) 2007-2013 is the successor of the 
Hungarian Road Rehabilitation Programme

- Funding from the Cohesion Fund and the European Regional Development Fund (hereafter: 
CF and ERDF), which are the sources of Community support given through the national 
operational programmes, represents the continuation of ISPA funding.

The petition claims that Community funding for road transport in the Transport Operational 
Programme  could violate Community law, in particular the rules on State aid (Articles 87 and 
following EC treaty) and the polluter pays principle (Article 174 EC treaty). Furthermore, the 
complainant alleges that the Strategic Environmental Assessment conducted for the Transport 
Operational Programme concluded that it would promote environmentally unsustainable 
activities. Therefore EU financial aid to such activities would violate elements of the acquis 
relating to Cohesion Policy. Finally, the petition raises a concern that road transport in 
Hungary is widely used as a means of tax evasion and other illegal activities. 
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It therefore claims that EU funding for road transport projects and surface accessibility to 
airports are contradictory to the EU acquis.

The Commission's comments on the petition

Community funding from the Cohesion Fund and the ERDF

Within the current 2007-2013 programming period, Hungary as a Member State now qualifies 
for funding from the EU's Cohesion Fund and the European Regional Development Fund 
(ERDF) rather than the ISPA pre-accession funding instrument.

Article 24 of the Treaty of Accession to the European Union, signed on 16 April 2003, refers 
to a series of annexes, which stipulate temporary transitional measures for the new Member 
States. Pursuant to paragraph 4 of Annex X, Hungary is obliged to adhere to a timetable up to 
2008 for upgrading of its main transit network with a requirement that:

“any infrastructure investments involving the use of funds from the Community budget 
shall ensure that arteries are constructed or upgraded to a load bearing capacity of 11.5 
tonnes per axle”.  

With regard to the reinforcement of sections of main road constructed from a 100 kN axle 
load capacity to a 115 kN level (i.e the subject of the original petition), the Hungarian 
Transport Operational Programme identifies road development and the reinforcement of 
sections of main road as necessary both to comply with the transport aquis and as a key factor 
in achieving territorial accessibility within regions. This enables such regions to benefit fully 
from the development of the TEN-T transport network and further facilitate their integration 
into the European market. Furthermore, the Transport Operational Programme identifies 
increased load capacity as a positive factor in terms of energy consumption, since it allows for 
a higher cargo to vehicle ratio as well as steadier speeds. Support is granted under the priority 
axis entitled regional accessibility which foresees a Community contribution of a maximum 
of ca €1.5 billion. 

Concerning road development more generally, the Transport Operational Programme has a 
priority axis on improving the international road accessibility of the country and the regional 
center. This axis foresees Community support of a maximum of €1.182 billion, with an aim to 
ensuring that missing parts of the TEN-T network are completed. Such infrastructure 
development is necessary to increase the accessibility of the country and provide the 
necessary conditions for long-term competitiveness. A modern and efficient motorway 
network is also important in terms of connecting east and west Europe, while reducing the 
burden on Member States such as Hungary, which due to their central location will assume a 
large amount of international traffic.

While it can be demonstrated that the investments in road infrastructure are important not 
only for Hungary, but also for the economic, social and territorial cohesion of the enlarged 
European Union, the Commission would like to underline that the Transport Operational 
Programme  also foresees considerable allocations to sustainable modes of transport. Thus, 
the Transport Operational Programme foresees considerable investments in railway and 
waterway development, as well as urban and suburban public transport. 
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It should be recalled, that operational programmes for the Cohesion Fund and the ERDF are 
drawn up by the Member States, with due regard to the principle of partnership, both with the 
European Commission, but also with competent regional, local, urban and other public 
authorities, economic and social partners and any other appropriate bodies representing civil 
society, environmental partners, NGOs and bodies promoting equal opportunities for both 
genders. This shared approach covers the preparation, but also the implementation, 
monitoring and evaluation of operational programmes.

The Transport Operational Programme was adopted by Commission Decision C(2007) 3794 
on 01/08/2007.

Respect of State aid rules

The petition alleges that the funds provided by the Community and the national authorities for 
the Transport Operational Programme may constitute State aid in the meaning of Article 87 
(1) EC Treaty for the users of the road infrastructure concerned. The Commission's approach 
has been explained in a series of recent decisions.1 The Commission considers in all these 
decisions that the public funding of road infrastructure does not constitute State aid for the 
users of this infrastructure, if the following conditions is fulfilled: The road infrastructure in 
question is open without discrimination to all users, and does not favour one user in particular.
The Commission observes that all the roads financed by the Transport Operational 
Programme fulfil this condition.

Polluter pays principle and modal shift

In its Keep Europe Moving mid term revision of the 2001 Transport White paper, the 
Commission recognises that while shifts to more environmentally friendly modes must be 
achieved, an optimal and sustainable utilisation of resources will result from the pursuit of co-
modality ie the efficient use of different modes on their own and in combination.  The 
budgetary allocations made to the priority axes within the operational programme reflect this 
principle. The aim of the Commission’s transport infrastructure charging policy is to develop 
a harmonised and fair approach to transport taxes and charges based on the user pays 
principle. In 2007 Hungary was the first Member State to transpose into national legislation 
Directive 2006/38/EC that required road user charges for heavy goods vehicles on all major 
roads, and not only on motorways by June 2008. Moreover, Hungary prepares for migration
from vignettes to distance-based charging (tolls) that will allow for differentiated road 
charging in order to better reflect the externalities related to congestion and air pollution. 

Strategic Environmental Assessment

The petition also raises the question of the accuracy of the Strategic Environmental 
Assessment (hereafter: SEA) included in the Transport Operational Programme and the 
subsequent actions taken by the Commission in approving it. The Commission cannot but 
                                               
1 See, in chronological order, Decision in State aid case N 134/2007 Thessaloniki Submerged 
Tunnel, N 60/2006, Project Main Port Development Rotterdam, Decision in State aid case N 
478/2004 Irish Rail, Decision in State aid case N 149/2006, M3 North of Kells to Clooney, N
713/1997 Rion Antirion motorway bridge.



CM\777278EN.doc 7/7 PE362.541/REV II

EN

confirm that an SEA, responding to the requirements of Directive 2001/42/EC, on the 
assessment of the effects of certain plans and programmes on the environment, was carried 
out.  

Tax evasion and illegal activities

Regarding the concern that road transport in Hungary is widely used as a means of tax 
evasion and other illegal activities, the Commission has no substantiated evidence to lead it to 
agree with the conclusion of the petitioner that Article 280 of the Treaty relating to fraud and 
illegal activities is therefore violated. 

Conclusion

In the view of the Commission the priorities and actions identified within the Hungarian 
Transport Operational Programme are consistent with the principles of State aid rules, 
sustainability, and the promotion of environmentally friendly modes that the Commission 
wishes to see adopted throughout the European Union.
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