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NOTICE TO MEMBERS

Subject: Petition 0091/2006 by Heinz Mende (German) concerning alleged disregard 
for European consumer protection rules by German courts in connection with 
property disputes

Petition 0092/2006 by Karl-Heinz Betzer (German), concerning alleged 
disregard for European consumer protection rules by German courts in 
connection with property disputes

1. Summary of petition 0091/2006

Like many others in the mid 1990s, the petitioner purchased an apartment under the 
‘Bauherrenmodel’ property investment scheme by way of provision for his old age. However, 
the scheme subsequently proved to be an enormous loss-maker. Following unsuccessful legal 
proceedings for damages against the trustees and the bank, the petitioner is now seeking the 
assistance of the EU, maintaining that the German courts infringed European consumer
protection legislation, instead ruling in favour of the banks with regard to property disputes. 
He also refers to a judgment by the European Court of Justice of 25 October 2005 in support 
of his claim.

Summary of petition 0092/2006

Like many others in the mid 1990s, the petitioner purchased an apartment under the 
‘Bauherrenmodel’ property investment scheme by way of provision for his old age. However, 
the scheme subsequently proved to be an enormous loss-maker. Following unsuccessful legal 
proceedings for damages against the trustees and the bank, the petitioner is now seeking the 
assistance of the EU, maintaining that the German courts infringed European consumer 
protection legislation, instead ruling in favour of the banks with regard to property disputes. 
He also refers to a judgment by the European Court of Justice of 25 October 2005 in support 
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of his claim.

2. Admissibility

Declared admissible on 31 May 2006. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 10 October 2006.

Subject: alleged disregard for European consumer protection rules by German courts in 
connection with property disputes

The subject of the petitions by Mr Mende and Mr Betzer is the failure of the German courts to 
comply with Directive 85/577/EEC to protect the consumer in respect of contracts negotiated 
away from business premises, with regard to the legal effects of the cancellation of a secured 
credit agreement concluded through doorstep selling. The Commission also received over 100 
complaints in 2003 on the subject of the legal effects in case of cancellation of a secured 
credit agreement, i.e. a loan agreement for the purpose of purchasing real estate. An 
acknowledgment of receipt was published in the Official Journal (C 268 of 7.11.2003, p. 28) 
and the complaints were registered.

Article 4 of Directive 85/577/EEC stipulates that traders are required to give consumers 
written notice of their right to cancel the agreement covered by the directive within the period 
laid down in Article 5. Article 5 of the directive provides that the consumer has the right to 
renounce the effects of his undertaking by sending notice within a period of not less than 
seven days from his receipt of the notice referred to in Article 4.

According to the former German law in force until 31 December 2001, and therefore at issue 
here, the legal effect of the cancellation of a secured credit agreement is that each party must 
return to the other whatever it has received and must pay for the use of what was supplied up 
to the date of cancellation. In accordance with the established case-law of the 
Bundesgerichtshof (Federal Court of Justice), loans are deemed to have been received by a 
borrower even if the amount of the loan has not been paid to that borrower but has been paid
to a third party on his instructions. Accordingly, in the event of cancellation of a secured 
credit agreement concluded through doorstep selling, the lending bank is entitled to be repaid 
the net amount of the credit paid, plus interest at market rates.

Two references for a preliminary ruling by the Court of Justice (CJEC) on the question of 
whether such a legal effect was in compliance with Directive 85/577/EEC were made by the 
Landgericht (district court) in Bochum (Case C-350/03) and the Oberlandesgericht (Higher 
Regional Court) in Bremen (Case C-229/04).

In its judgments of 25 October 2005, the Court of Justice decided that the directive did not 
preclude the application of national rules under which a consumer who cancels a credit 
agreement must immediately repay the loan in full with interest at the market rate. The Court 
also noted, however, that in a situation where the bank has not complied with the obligation to 
inform the consumer incumbent on it under Article 4 of the Directive, the consumer could 
have avoided exposing himself to the risks inherent in a property purchase agreement; 
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furthermore, that Article 4 of the directive requires Member States to ensure that their 
legislation protects consumers who have been unable to avoid exposure to such risks, by 
adopting suitable measures to allow them to avoid bearing the consequences of the 
materialisation of those risks.

The Commission has been informed of the judgment handed down by the Bundesgerichtshof
on 16 May 2006, in which the court held that an interpretation of national law in accordance 
with Directive 85/577/EEC and the judgment of the Court of Justice would only be necessary 
in those cases in which consumers were not yet bound by a property purchase agreement 
when concluding a credit agreement, i.e. in cases where the purchase agreement had been 
concluded after the credit agreement. Essentially, the Bundesgerichtshof concluded that, 
where purchase agreements have been concluded before credit agreements, consumers, even 
if they have been informed of their right of cancellation, cannot avoid exposing themselves to 
the risks inherent in the property purchase agreement.

Further judgments and appeals currently pending before the German courts concern the 
interpretation of German law with regard to the legal effects in case of cancellation of a 
secured credit agreement further to the judgments of the Court of Justice of the EC. In 
particular, a case judged by the Bremen Oberlandesgericht on 2 March 2006 further to the 
replies given by the CJEC in its preliminary rulings (Case C-229/04) is currently undergoing a 
further appeal. The issue of interpreting German law with regard to its legal effects in case of 
cancellation of a secured credit agreement has therefore not yet been definitively resolved by 
the German courts.

 Given the complexity and the specific aspects of the case being judged by the 
Bundesgerichtshof  and the other pending cases, it is too soon to say whether the German 
courts' enforcement of the provisions of Directive 85/577/EEC is in compliance with 
Community law, and whether the German legislator needs to take action to provide the 
consumers in question with the protection afforded by Community law.

The investigation concerning the complaints forwarded by the consumers concerned to the 
Commission must clearly take account of current developments. That is why the Commission 
has not yet taken a decision as to whether or not to start infringement proceedings against 
Germany.

The Commission is, however, closely monitoring the implementation of the Community 
legislation in question, based on the interpretation given by the CJEC.

4. Commission reply, received on 20 March 2009.

As regrettable as the situation of the petitioners may be, the Commission has not to date 
opened infringement proceedings against Germany with regard to cases such as those at hand, 
and it can be excluded that the Commission will do so in the future.

Irrespective of the precise conclusions which one may draw from the Court's judgment of 25 
October 2005 (Cases C-350/03 Schulte and C-229/04 Crailsheimer Volksbank) in relation to 
particular constellations, the Commission does not see any possibility to successfully lodge 
infringement proceedings under Article 226 EC against Germany in relation to cases such as 
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that of the petitioners,  given that the German legislation which applied at the time when the 
petitioners concluded the relevant contracts and on the basis of which their cases have been 
judged by the German courts were replaced in 2002. This makes it impossible to lodge 
infringement proceedings with the aim of obtaining an amendment to this legislation. 

As the Court of Justice has stated on several occasions (See, for instance, the Court's 
judgments of 14 June 2001 in Case C-276/99, ECR I-8055, in particular paragraphs 24 and 
25, or of 31 March 1992 in Case C-362/90,  ECR I-2353, in particular, paragraphs 9 and 10) it 
is the object of infringement proceedings under Article 226 EC to obtain from the relevant 
Member State a change in its behaviour and not to state in abstract the infringement of the 
Treaty by a given Member State. The objective of infringement proceedings is to obtain that 
the Member State concerned terminates an infringement and starts complying with 
Community law, in particular through changes in its legislation.

At the same time, the Commission cannot review court decisions in the Member States in 
individual cases or ask Member States to instruct their courts in a particular fashion in civil 
law cases even in so far as they apply national law transposing Community directives.

Having regard to these factors, the Commission does not see any possibility to intervene in 
cases such as the one raised by the petitioners.
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