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Subject: Petition 0857/2006 by Francisco Murcia Puchades (Spanish) concerning abuse of 
a dominant position and infringement of the rules concerning free competition in 
the Spanish electricity distribution sector at the expense of property developers 
and consumers

1. Summary of petition

The petitioner, chairman of the Valencia Federation of Property Development and Municipal 
Planning Agents, objects to the abuse of a dominant position by ‘Iberdrola SA’, which 
supplies energy to Valencia, following an amendment to the relevant legislation, Royal 
Decree 1955/2000, which came into force between March and December 2005, effectively 
making it impossible for property developers to choose between two rival companies, in 
addition to which they are already required, so they say, to meet the costs of the electric 
infrastructures necessary for new homes, and to hand over these infrastructures to the 
company or companies holding the electricity supply concession without any form of return 
(discontinuation of ‘multiple distribution’ system). In particular, the petitioner argues that the 
new legal framework introduced by Directive 2003/54/EC of 26 June 2003 concerning 
common rules for the internal market in electricity provides for the legal and functional 
unbundling (the latter compulsory from 1 July 2004) of transmission system operators and 
electricity company managers responsible for the distribution and supply of electricity. 
Currently it appears that Spain has not introduced the legislation necessary to comply with the 
directive, thereby hampering liberalisation of the sector to the detriment of companies in other 
Member States and infringing Articles 82 and 86(1) of the EC Treaty. The Federation of 
Property Developers maintains that the resulting monopoly situation is directly detrimental to 
final users and affects not only the region in question but the electricity supply sectors in other 
Member States, including Ireland, Poland, France and Belgium. He is seeking action by the 
European Union and the Committee on Petitions, starting with the next scheduled fact-finding 
mission to Valencia.
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2. Admissibility
Declared admissible on 12 March 2007. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 19 October 2007.

‘This petition concerns the possible abuse of a dominant position by the company ‘Iberdrola’ 
and an infringement of the rules on free competition with regard to electricity distribution in 
Spain.

The Commission has already received a complaint concerning the compliance of the Spanish 
law (Decree 1955/2000, later amended) with Directive 2003/54/EC1. It carried out a
preliminary compliance analysis to determine whether or not the fact that property developers 
had to bear the costs of equipment to connect to the power grid was in compliance with this 
directive, in particular with Article 3 concerning universal service. The Commission 
concluded that the provisions applied in Spain were not in breach of the directive, and are in 
the process of closing the file on the complaint in question.  

However, the Commission has opened two infringement procedures against Spain with regard 
to the implementation of Directive 2003/54/EC. One is a procedure for failure to transpose the 
directive (the Court of Justice of the European Communities, to which the case had been 
referred, will deliver its judgment on the matter very shortly); the other is a procedure for 
incorrect application. In the latter proceedings, with regard to which a reasoned opinion has 
been sent, the Commission takes the view that the system of regulated tariffs in Spain for the 
distribution of electricity to enterprises runs counter to Article 3 of the directive.

The Commission has nevertheless been informed that a bill is currently going through 
Parliament and that the provisions laid down in that bill might be such as to complete the 
transposition of the directive and put an end to the current system of regulated electricity 
prices for enterprises.

To conclude, the Commission thus believes it has already taken the necessary action to make 
the Spanish electricity market more competitive. It nevertheless remains at the disposal of 
Parliament’s Committee on Petitions for any further details.’

4. Commission reply, received on 20 March 2009.

‘In keeping with the undertaking that it gave at the December 2007 meeting of the Committee 
on Petitions, the Commission wrote to the Spanish authorities to request further details 
regarding the Spanish electricity distribution market. Spain replied in October 2008.

Electricity distribution networks constitute a natural monopoly, given that it would be 
economically inefficient to have several networks overlap on the same territory. Aside from 
the natural distribution monopoly, third party access to the grid is regulated at European level, 
and this system has been transposed into Spanish law. The Spanish regulator, the Comisión 
                                               
1 Directive of the European Parliament and of the Council of 26 June 2003 concerning common rules for the 
internal market in electricity and repealing Directive 96/92/EC, OJ L 176, 15.7.2003, pp. 37-56.
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Nacional de Energía (CNE) has been given the task of handling disputes related to network 
access and has exercised that responsibility on several occasions. Regulation of access and 
connection rights and any action to be taken on users’ electricity supply requests are a matter 
for the Autonomous Communities (CCAA), as stipulated in Article 3.3 of the Electricity 
Industry Act (Law 54/1997 of 27 November 1997). The CCAA have powers to settle disputes 
relating to the terms and conditions governing connection to distribution networks, regulated-
price supply contracts, or network access, and to the resulting billing.

The CNE has dealt with several complaints concerning possible abuses of a dominant position 
as regards third party network access. Working alongside it are the competition bodies, which 
ensure compliance with competition law in Spain. The Tribunal de Defensa de la 
Competencia, for example, has fined a distribution company €900 000 for abuse of a 
dominant position on the market related to the facility proper.

Article 168(1)(a) of the Valencian Law 16/25 (the Valencian Urban Development Act (LUV)) 
refers to the need to guarantee free competition for the purpose of designating the concession 
holder (‘cesionario’) to operate an infrastructure system. The cost of extending the power grid 
is, in every case, largely borne by the landowner and not by property developers. The reason 
why such costs may, under Article 168, be passed on from property developers to landowners 
is that they are classed under the heading of urban development charges (cargas de 
urbanización).

Article 168. Urban development charges. 1. The following shall constitute urban development 
charges to be paid jointly by the owners to the developer: a) The cost of the works listed in 
Article 157 and of such external or internal works for connection and improved access 
purposes as might be necessary in order to meet the essential objectives of the Programme 
and to maintain the works from the time of their completion until their acceptance by the 
municipal authority. However, the developer and the owners shall have the right to be 
reimbursed by the service providers for the costs that they have incurred for supply network 
extensions, excluding the portion accounted for by connections forming an integral part of the 
development operation. The foregoing shall be without prejudice to measures specifically laid 
down in the rules governing the service in question. The provision of installations or cable 
wireways which, as a result of an urban development operation, serve to extend the grid for 
the benefit of private supply companies shall, in any event, be subject to the agreement to be 
concluded by those companies with the developer or the implementation authority, which 
shall guarantee quality, competitiveness, and free competition in the designation of the 
concession holder to operate the distribution network, and shall lay down the consideration to 
be charged to them in return for the profits accruing.

In the light of the information supplied by the petitioner and the Spanish authorities, the 
Commission sees no evidence, taking into account the situation in Spain, to suggest that the 
directive is being infringed as far as unbundling is concerned. Furthermore, where there have 
been suspicions that a dominant position was being abused in the electricity distribution 
sector, the Spanish authorities responsible for enforcing competition have demonstrated their 
willingness to act and to punish companies that had broken the rules.
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At this stage, given the information in its possession, the Commission does not consider it 
necessary to open an investigation.’
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