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NOTICE TO MEMBERS

Subject: Petition 0863/2006 by Alida Massa Savarino (Italian), on an incident
involving alleged discrimination on the basis of nationality which occurred at 
the border between Switzerland and Germany

1. Summary of petition

The petitioner objects to an incident involving alleged discrimination against her family on 
the basis of nationality, with occurred at Schafausen, when she was required to produce her 
driving licence on leaving Swiss territory. The refusal of border officials to recognise a 
substitute document for the purposes of travel abroad resulted in the petitioner being required 
to pay a heavy fine and subjected to humiliating treatment. The petitioner indicates that those 
responsible were the German authorities, mistakenly referred to by the petitioner in her 
English version as the Dutch authorities. She is accordingly seeking action to prevent such 
discriminatory treatment, which, she argues, is a potential obstacle to the freedom of 
movement of persons within the Union.

2. Admissibility

Declared admissible on 6 March 2007. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 19 October 2007.

The petitioner alleges that when she and her husband were crossing the Swiss-German border 
in July 2006, they presented their passports to the German authorities. In addition to that, her 
husband, who was driving, was asked to present his driving licence. However, as his Italian 
driving licence was being renewed at that time, he presented the German authorities with a 
substitute document which was in Italy equivalent to a driving licence. They were then 
informed that such a document was not valid abroad and that they had to pay a penalty of 
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500 EUR. The petitioner complains that the German authorities insisted on the penalty being 
paid on the spot, accompanied her husband on the way to the closest ATM and generally 
treated them in an undignified manner which she labels as racist.

The petition does not provide us with clear details as to what happened at the border (notably 
whether the driving licence was required in order to check whether they are entitled to enter 
Germany or whether they are entitled to drive a car there and, whether the penalty was 
imposed on them for failure to comply with German rules on entry of aliens or rather with 
those imposing the obligation of drivers to carry a driving licence). 

This information is necessary to allow the Commission services to examine whether the 
German authorities violated Community law, as below : 

As far as the right of Union citizens to enter a Member State is concerned, applicable 
Community law (Article 5(1) of the Directive 2004/38/EC1) stipulates that without prejudice 
to the provisions on travel documents applicable to national border controls, Member States 
shall grant Union citizens leave to enter their territory with a valid identity card or passport. A 
requirement to present a driving licence in addition to a valid passport in order to establish 
that the Union citizen concerned has the right to enter Germany and, consequently, a penalty 
imposed for failure to present an additional document not foreseen in Community law would 
be contrary to Community law.

As far as the obligation of drivers to carry a driving licence and possible consequences of 
failure to do so are concerned, Community law (Article 1 (2) of the Directive 91/439/EEC2) 
lays down that "driving licences issued by Member States shall be mutually recognized". But 
it has to be underlined that EU-driving licence holders who are concerned by this legislation, 
are those who settle in a Member State other than that in which they have passed a driving 
test. It is clearly not the case of the husband of the petitioner who was a tourist at the border 
between Switzerland and Germany.
Community law on driving licences is thus not applicable and the  situation must be 
considered from the point of view of the International Convention of Vienna of 8 November 
1968 on road traffic. Article 41 of this Convention lays down that national and international 
driving licences can be recognized among the Contracting Parties (which Germany and Italy 
are), but not substitutive documents. 

Finally, inviolability of human dignity and the obligation to respect and protect it are 
enshrined in Article 1 of the Charter of Fundamental Rights of the EU. According to its 
Article 51, the provisions of the Charter are addressed to the Member States when they are 
implementing Union law.

This is the case when the national authorities of the Member States carry out checks at the 
borders. 

                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of 

citizens of the Union and their family members to move and reside freely within the territory of the 
Member States.

2 Directive 91/439/EEC of the Council of 29 July 1991 on driving licences.
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Indeed, Regulation (EC) 562/2006, establishing a Community Code on the rules governing 
the movement of persons across borders (Schengen Borders Code) provides for an obligation 
of the border guards, in performance of their duties, to fully respect human dignity and 
requires any measures taken in performance of their duties to be proportionate to the
objectives pursued by such measures (Article 6 "Conduct of border checks"). 

Practical Handbook for Border Guards1 (Schengen Handbook) further specifies that 
fundamental rights enshrined in the European Convention on Human Rights and the Charter 
of Fundamental Rights of the European Union must be guaranteed to any person seeking to 
cross borders. Border control must notably fully comply with the prohibition of inhuman and 
degrading treatments and the prohibition of discrimination. In particular, border guards must, 
in the performance of their duties, fully respect human dignity and must not discriminate 
against persons on grounds of sex, racial or ethnic origin, religion or belief, disability, age or 
sexual orientation. Any measures taken in the performance of their duties must be 
proportionate to the objectives pursued by such measures. 

Furthermore, all travellers have the right to be informed on the nature of the control and to a 
professional, friendly and courteous treatment, in accordance with applicable international, 
Community and national law.

4. Further Commission reply, received on 25 November 2008.

The Commission, in accordance with the conclusions of the first discussion at the Petitions 
Committee in early 2008, dispatched a letter to the petitioner on 15 September 2008, asking 
for additional information necessary to analyse whether Community law has been duly 
observed in the petitioner's case.

As soon as the Commission receives a reply, it will assess the new information and will 
inform the Parliament of its findings.

5. Commission reply, received on 20 March 2009.

As indicated by the Commission in its previous communications to the European Parliament, 
more details on the nature of the incident at the Swiss-German border are necessary to allow 
the Commission to assess whether the German authorities acted in line with Community law.

The Commission sent a letter to the petitioner on 15 September 2008, asking to provide 
additional information on whether her spouse’s driving licence was required in order to check 
if he was entitled to enter Germany or if he was entitled to drive a car there, and whether the 
penalty was imposed for his failure to comply with German rules on entry of aliens or rather 
with those imposing the obligation of drivers to carry a driving licence.

The Commission has not received any reply from the petitioner.

                                               
1 Commission recommendation of 6 November 2006 establishing a common "Practical Handbook for 

Border Guards (Schengen Handbook)" to be used by Member States' competent authorities when 
carrying out the border control of persons - C(2006) 5186 final.
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