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Subject: Petition 0639/2008 by Luigi Giovanni Solinas (Italian), on failure to implement a 
Court of Justice ruling

1. Summary of petition

The petitioner complains that the Italian state has not implemented a Court of Justice 
judgment (Case C-217/06) on the award of a public works contract in Sardinia. He also 
blames the Commission for failing to take any action on this matter against Italy. He calls on 
the European Parliament to intervene and guarantee legal certainty in Europe.

2. Admissibility

Declared admissible on 16 October 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 March 2009.

After a complaint was lodged in 2003, the Commission initiated infringement proceedings 
against Italy concerning the municipality of Stintino's direct award (after private negotiation 
and without publication of a notice of invitation to tender) to the company Maresar Soc. Cons. 
arl. of a works contract for the performance of works including ‘the design and execution of 
works relating to the technical and structural modernisation, maintenance and completion of 
the water supply and drainage networks, the road network, and structures and facilities 
serving the centre of population, the external villages and the tourist zones of the territory of 
the commune of Stintino, and including the cleaning and decontamination of the coast and 
tourist centres of that commune’.

As the infringement was not remedied in the course of the pre-litigation procedure, on 12 May 
2006 the Commission brought an action against Italy before the Court of Justice on the 
grounds of its failure to fulfil its obligations under Article 226 of the Treaty (Case C-217/06).
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The Commission considered that the award of the works in question to Maresar under the 
agreement No 7/91 signed on 2 October 1991 and additional measures subsequently agreed by 
the same parties represented a failure on the part of the Italian Republic to fulfil its obligations 
under Council Directive 71/305/EEC of 26 July 1971 concerning the coordination of 
procedures for the award of public works contracts1, which was applicable at the time the 
agreement in question was concluded.

In its judgment of 4 October 20072, the Court of Justice upheld the Commission’s complaint 
and declared that ‘by allowing execution of at least one of the operations entrusted by the 
commune of Stintino to the company Maresar Soc. Cons. arl. under the agreement No 7/91 
signed on 2 October 1991 and additional measures subsequently agreed by the same parties, 
the Italian Republic has failed to fulfil its obligations under Council Directive 71/305/EEC 
(...) and in particular Articles 3 and 12 thereof’.

The Commission wrote to the Italian Government on 19 October 2007 to enquire what action 
had been taken to implement the Court’s judgement.

In their reply, the Italian authorities stated that all the works illegally entrusted to Maresar had 
been fully executed before the Court issued its judgement, that Maresar’s management of the 
works had ceased on 31 December 2006, thus terminating any legal relationship arising from 
the conclusion of Agreement No 7/91 and additional measures and that, in any event, the 
municipality of Stintino had declared, in the municipal council’s resolution No 58 of 26 
November 2007, that the agreement and additional measures concluded between the 
municipal authorities and Maresar in breach of Community law on the award of public 
contracts had ceased to have any legal effects.

That being so, the Commission took the view that, as Italy’s failure to fulfil its obligations no 
longer had any legal effects, the abovementioned resolution No 58/2007 had been the only 
measure that could be taken to comply with the Court’s judgment.

On 3 April 2008 the Commission decided, therefore, to close the file.

The petitioner is the complainant who had complained to the Commission about the unlawful 
direct award of the public contract in question to Maresar. After the complaint was lodged, the 
Commission brought the infringement proceedings which culminated in the Court of Justice 
judgment quoted above.

The petitioner was informed, in his capacity as complainant, of the various stages reached in 
the infringement proceedings. After the Court of Justice had issued its judgement, the relevant 
Commission department wrote to the petitioner on 31 January 2008 informing him of their 
intention to propose that the case be closed, explaining the reasons for that decision and 
offering him the opportunity to provide any fresh information which might lead the 
Commission to change it. The petitioner sent his comments in a letter of 24 February 2008, 
but did not provide any new information. The Commission department wrote to him on 

                                               
1 Published in OJ L 185 of 16.08.1971, pages 5-14.
2 Not yet published in ECR (notice of the judgment published in OJ C 178 of 29.07.2006).
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15 April 2008 to inform him that the case had been closed and providing him with further 
explanations concerning the reasons for that decision.

In the present petition, the petitioner complains that the Commission’s decision to close the 
case was unlawful, was not adequately justified and was a legal nonsense. His arguments can 
be summarised as follows:

- the fact that the works had already been executed could not be used as a justification for 
closing the case as that would result in depriving both the infringement proceeding and the 
Court’s judgment of any practical effect;

- the Commission had done nothing to ensure the judgment was enforced, whereas it ought to 
have brought an action for failure to fulfil obligations under Article 228 of the Treaty and
asked the Court to require Italy to pay a penalty payment or lump sum;

- the case-law relating to the admissibility of infringement proceedings brought under Article
228 of the Treaty cited by the Commission was not relevant to the case in question.

Since the Commission allegedly failed to fulfil its obligation to ensure compliance with the 
Court’s judgment, the petitioner requests the European Parliament to exercise its powers, and 
in particular its power to refer cases to the Court of Justice, to restore legal certainty.

Firstly, the Commission wishes to point out that the infringement procedure under Article 226 
of the EC Treaty is designed to establish whether a Member State has failed to fulfil the 
obligations incumbent on it under Community law.

A Court judgment to the effect that a State has failed to fulfil its obligations places an 
obligation on the Member State in question to take the necessary measures to comply with the 
judgment of the Court of Justice. The Commission, which must ensure compliance with the 
judgment, may bring the case before the Court of Justice under Article 228 and ask it to 
impose financial penalties on the Member State in question, but only if the Member State fails 
to take the necessary measures to comply with the Court’s judgment within the time limit laid 
down by the Commission in a reasoned opinion sent by it in connection with a fresh pre-
litigation procedure.

In the case in question, the Court declared that the Member State had failed to fulfil its 
obligations under Community legislation on the award of public contracts.

As the primary purpose of these rules is to ensure that the award of public contracts is opened 
up to competition throughout Europe, compliance with a judgment declaring that those rules 
have been broken requires the Member State to put an end to the effects of the public contract 
which had been awarded illegally and re-award the contract on the basis of a call for tenders 
in line with Community rules.

Obviously, once a contract has been fully performed, it no longer has any legal effects and, 
therefore, no further measure can be taken to achieve that end. It is also obvious that it is not 
possible to re-award a contract which has already been performed.



PE423.651v01-00 4/5 CM\777590EN.doc

EN

In the light of these considerations, the Court of Justice has declared that an action brought for 
failure to fulfil obligations arising from the breach of rules on the award of public contracts is 
inadmissible if the unlawfully awarded contract no longer has any effects (see judgment of 
11 October 2007 in Case C-237/05). Although the case law in question relates to infringement 
proceedings under Article 226 of the Treaty, the principle it establishes applies equally to 
infringement proceedings under Article 228.

With particular regard to the judgment referred to in the petition, it should be noted that 
agreement No 7/91 provided for the possibility of entrusting Maresar with a series of works,
and for the specific projects in question to be identified in various additional documents.

The Court noted that, on the date on which the deadline set in the reasoned opinion the 
Commission sent to the Italian authorities (18 December 2004) some of the specific works 
identified in the additional agreements concluded between 1991 and 2001 were still being 
executed1.

By the date of the judgment, however, those works had already been executed in their entirety 
and so obviously could not be reallocated. Since the contract relating to those works had 
ceased to have any effects, the Commission could not require the adoption of further measures 
to that end.

What the Commission needed to do, on the other hand, was to ensure that the abovementioned 
agreement could not continue to be used to allocate any further specific works related to its 
original purpose. The Commission ascertained that an appropriate measure had been taken to 
that effect, namely the resolution of the municipal council of Stintino No 58 of 26 November 
2007, which declared that the agreement in question had ceased to have any effects.

The Commission took the view that it was not possible to require the Italian authorities to take 
any other action to implement the Court’s judgment. Moreover, the petitioner does not 
indicate what measures, in his view, should have been taken. 

The Commission wishes, finally, to point out that it does not share the petitioner’s opinion 
that the judgment in question had no practical effect.

The judgment not only resulted in agreement No 7/91 being declared to have ceased to have 
any effects, but also established that the direct award of the contracts in question to Maresar 
was unlawful.

It should be remembered that judgments of the Court of Justice are binding, and national 
courts are obliged to conform to them. In particular, a judgment declaring that a Member State 
has failed to fulfil its responsibilities establishes the basis for any liability it may have in 
respect of persons who have rights arising from that failure.

Persons whose interests have been damaged by the breach of Community rules on the award 

                                               
1 In the case of infringement proceedings, the Court must take account of the situation as it was on the date of 
expiry of the period prescribed in the Commission’s reasoned opinion (normally two months) for the Member 
State  to remedy the infringement.
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of public contracts by the municipality of Stintino could, therefore, invoke that judgment in 
the national courts, which would be obliged to conform to the European Court of Justice’s 
opinion that the direct award of the contract to Maresar was incompatible with Community 
law.

The Commission did take the necessary measures to ensure compliance with the Court of 
Justice’s judgment of 4 October 2007 in Case C-217/06 in that it checked that the Italian 
authorities had adopted the only measure it was possible for them to take in order to conform 
with the Court's judgment.

No other measures can be envisaged.


