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NOTICE TO MEMBERS

Subject: Petition 0820/208 by Georgios Apostolidis (Greek), with 4 signatures, on 
failure to implement in Greece, Directive 2004/39/EC of the European 
Parliament and of the Council on markets in financial instruments 

1. Summary of petition

The petitioner and the co-signatories are shareholders in the stockbroker company 'Akropolis' 
whose right to trade was withdrawn on the basis of a legal provision which would have lapsed 
if the Greek Authorities had implemented the provisions of Directive 2004/39/EC of the 
European Parliament and of the Council concerning markets in financial instruments at the 
correct time. The petitioner believes that he is the victim of a flagrant disregard for Article 8 
of the directive concerning the withdrawal of authorisations and the provisions concerning the 
right to good administration, access to effective legal remedies and an impartial court which 
are laid down in the European Union's Charter on Fundamental Rights, and he therefore asks 
the European Parliament to intervene.

2. Admissibility

Declared admissible on 24 October 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 March 2009.

The petition originates from the shareholders of a Greek limited company (Akropolis 
Brokerage Company, hereinafter 'the Company') providing investment services. The Greek 
Capital Market Commission withdrew the licence of the Company on the basis of a provision 
(Article 4(5)(c ) of Law 1806/1988) which was repealed by Article 85 of Law 3606/2007 
transposing the Markets in Financial Instruments Directive 2004/39/EC (MiFID)1. 

                                               
1 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in 
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The complaint

The petitioners consider that the decision of the Greek Capital Market Commission would 
have been a different one if MiFID had applied instead of the provisions of the Investment 
Services Directive 1993/22/EC (ISD)1 which MiFID replaced. Indeed, Article 8 of MiFID 
replaced Article 3 (7) of the Investment Services Directive 1993/22/EC (ISD). Article 3 (7) of 
the ISD contained the requirement of a serious and systematic infringement of its Articles 10 
and 11 for the withdrawal of authorisations, but in its letter (f) it allowed Member States to 
adopt additional and possibly more stringent rules for the withdrawal. Article 8 (d) of MiFID 
requires a serious and systematic infringement of its provisions for the authorisation to be 
withdrawn. Article 8 (e) MiFID allows Member States to introduce the sanction to withdraw 
the licence also in other cases foreseen in national law, falling outside the scope of MiFID.
The petitioners invoke Article 70 of MiFID in its formulation of 2004 in order to argue that 
the Greek State should have transposed MiFID earlier than the 1st of November 2007 and that 
its failure to do so caused them a prejudice. 
The petitioners also consider that the decision of the Greek Capital Market Commission 
contravenes Article 1 of the first additional protocol to the European Convention of Human 
Rights (ECHR), Article 6 of the ECHR and Articles 16, 17, 41 and 47 of the Charter of 
Fundamental Rights of the EU.

The Commission’s comments on the petition

a) On the application of MiFID

- On the date of application of MiFID :

Article 70 of MiFID imposed in its initial drafting the obligation on Member States to 
transpose MiFID 24 month after its entry into force on 30 April 2004. Article 70 of MiFID 
was then amended by Article 1 (5) of Directive 2006/31/EC2 which extended the transposition 
deadline for MiFID from 1st May 2006 to 31st January 2007 and established a deferred 
deadline for the application, on 1st November 2007, in order to give firms the time to adapt to 
the new regulatory framework. 
An individual can only trigger a right based on a Directive once the application date has 
passed. The Commission verifies that Member States have fulfilled their obligation to 
transpose on time, if transposition date precedes the application date, like for MiFID. In the 
case of Greece, the Commissions services received no notification of transposition of MiFID 
by 31 January 2007. An infringement procedure for non transposition of MiFID was therefore 
                                                                                                                                                  
financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC 
of the European Parliament and of the Council and repealing Council Directive 93/22/EEC; OJ L 145, 
30.4.2004, p. 1–44 
1 Council Directive 93/22/EEC of 10 May 1993 on investment services in the securities field; OJ L 197, 
6.8.1993, p. 58

2 Directive 2006/31/EC of the European Parliament and of the Council of 5 April 2006 amending 
directive 2004/39/EC on markets in financial instruments, as regards certain deadlines (Text with EEA 
relevance); OJ L 114, 27.4.2006, p. 60–63 
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started in April 2007. The infringement was closed on 11/12/2007 after Greece notified 
transposition of MiFID on 03/09/2007. The legal provisions transposing MiFID in Greece 
entered into force on 1 November 2007, as envisaged by Directive 2006/31/EC.

- On the interpretation of Article 8 (d) of MiFID:

Article 8 (d) of MiFID provides that the competent authority may withdraw the authorisation 
of an investment firm if the firm has seriously and systematically infringed the provisions 
adopted pursuant to MiFID governing the operating conditions for investment firms. 
Community law does however not contain any rules as to the administrative procedure for the 
withdrawal of the licence. The interpretation of when an authorisation may be withdrawn due 
to a "serious and systematic infringement" within the meaning of Article 8(d) of  MiFID has 
to be undertaken by the competent authorities applying the law in the individual case and is 
eventually for national courts to appreciate. 

b) On the fundamental rights 

Member States should respect fundamental rights when they apply Community legislation. As 
regards the freedom to conduct business and the right to property (enshrined in Articles 16 
and 17 of the Charter of Fundamental Rights of the European Union), it should be recalled 
that, subject to the principle of proportionality, limitations on the exercise of those rights are 
possible if they are necessary and genuinely meet objectives of general interest recognized by 
the Union. The withdrawal of authorisations is a measure explicitly foreseen in Directive 
1993/22/EEC (and then in Directive 2004/39/EC), which aims to offer investors a high level 
of protection. As explained above (§1.2), it is for the administrative entities, and eventually 
for national courts, to assess whether the conditions for withdrawal are met in a concrete case. 

In contrast to the matter of the withdrawal of authorisation, the liquidation procedure in 
Greece (including the modalities of the appointment of a liquidation supervisor), to which the 
petitioner refers, is not regulated by Community legislation and for this reason, the 
Commission has no power to examine any possible violation of the right to an effective 
remedy and to fair trial in this context. 

Finally, as regards the right to good administration, the petition contains very limited 
information as to the circumstances and the procedure in which the Greek authorities have 
allegedly infringed the rules of good administration. Consequently, the Commission is not in 
a position to assess the application of or otherwise the principle of good administration.

Conclusions

No indications of an incorrect transposition or a consistent bad administrative practice in 
Greece in relation to MiFID could be established on the basis of the petition. Greece complied 
with the application date of MiFID on the 1st of November 2007. Any contestation of 
decisions taken by the Greek Capital Market Commission on the basis of Greek law should in 
the first place be addressed to Greek courts. 


