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NOTICE TO MEMBERS

Subject: Petition 873/2008 by Fritz Wissler (German) on the refusal of a French company 
to deliver goods to Germany

1. Summary of petition

The petitioner is allergic to cotton. Through his daughter, via the Internet, he found and 
purchased from a German supplier shirts made of cotton-free microfibre which were of a 
French brand. For a time, a relationship existed between the French manufacturer and the 
German supplier, but it was broken off. The petitioner therefore wished to order his shirts 
direct from the business in France. However, the business informed him that it did not supply 
goods outside France. The petitioner wonders whether it is in accordance with the internal 
market for a French business to refuse to supply a customer in Germany, bearing in mind 
moreover that the customer had indicated that he would bear the extra costs.

2. Admissibility

Declared admissible on 12 November 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 March 2009.

'The petition

The petitioner, resident in Germany, ordered and paid for shirts made of microfibre on the 
website of a business established in France. He received a reply by e-mail informing him that 
the company no longer made deliveries outside metropolitan France and that he would have to 
supply an address in France. The petitioner then offered to pay for any extra delivery charges,
but the firm still refused to deliver the shirts.

The petitioner submitted a petition to the European Parliament because he considers the 
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refusal to deliver the shirts to a Member State other than the one in which the shop and its
website are established to be an infringement of the rules governing the internal market.

Comments by the Commission on the petition

The application by a private firm of differing terms and conditions, including the refusal to 
deliver goods on grounds of nationality or place of residence, constitutes discrimination. The 
recent case-law of the Court of Justice has confirmed an interpretation to the effect provisions 
concerning fundamental freedoms, such as Article 49, not only govern the actions of public 
authorities, but may also apply to rules of a different kind adopted by private individuals 
which collectively regulate paid employment, self-employment and the provision of services1. 
However, up to now the Court of Justice has not given a final ruling on whether or not private 
actions such as those described by the Honourable Member fall within the scope of Article 49 
TEC. 

At all events, on the basis of the powers conferred on it by Article 226 of the EC Treaty as 
regards monitoring the application of Community law, the Commission does not currently 
have any means of dealing with a case in which private individuals violate Community law.
The article in question only allows the Commission to initiate infringement proceedings
against individual Member States, and only when they have infringed Community law. For 
this reason, the Commission cannot directly pursue companies which behave in a 
discriminatory way. However, the petitioner can still put his case to the national courts, since 
they are responsible for applying Community law. 

Moreover, Article 20(2) of Directive 2006/123/EC on services in the internal market2 forbids
private service providers from including in their general conditions of access to a service 
conditions which are discriminatory on the grounds of a recipient's nationality or place of 
residence. It makes clear that different treatment is allowed only on condition that the service 
provider can show that it is justified on objective grounds. These provisions, however, still 
have to be transposed by the Member Sates into their national legal systems, since the 
deadline for transposition is 28 December 2009. It will then still be possible for the petitioner 
to refer the matter to the national courts so that they can enforce compliance with the 
provisions in question.

Conclusion

In view of the above, the Commission cannot consider infringement proceedings pursuant to 
Article 226 of the EC Treaty.’

                                               
1 See especially judgment of 11 December 2007 in Case C-438/05, points 33 and 34.
2 OJ L 376, 27.12.2006 p. 36.


