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NOTICE TO MEMBERS

Subject: Petition 0933/2008 by Mr. Graham Taylor (British), on behalf of Pryor and 
Rickett Silviculture, on problems deriving from the changes in the UK 
legislation implementing EC Habitat Directive 92/43 as amended

1. Summary of petition

The petitioner challenges the amendments brought to UK legislation implementing the EC 
Directive 92/43 in order to take into account the ruling of the European Court of Justice in 
case C-221/04. According to the petitioner, until these changes, the UK forestry and 
agricultural industries were protected in normal operations by the interpretation of "deliberate 
damage", as temporary, unintentional damage to the protected breeding sites were not 
criminally prosecuted. The petitioner argues that the ruling of the ECJ no longer makes 
possible such defence, therefore exposing forest managers to criminal charges for normal 
operations. The petitioner finds this situation unacceptable and considers it does not take into 
account the specificity of the UK forests and the fact that the protected species are not 
endangered species in UK. The petitioner pleads for subsidiary in applying this legislation as 
it consider it counter-productive as it prevents forest managers from exercising their duties.

2. Admissibility

Declared admissible on 20 November 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 March 2009.

The petitioner challenges the amendments made to UK legislation implementing the EC 
Directive 92/43/EEC. He is concerned that these amendments were to take into account the 
ruling of the European Court of Justice in case C-221/04, and that as a result UK forestry and 
agricultural industries are no longer protected where unintentional damage is caused to 
protected breeding sites. 
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The Commission has, for some years, been assessing the compliance of national 
implementing legislation in the United Kingdom with the requirements of Directive 
92/43/EEC on the conservation of natural habitats and of wild fauna and flora1. As a result of 
its concerns, the Commission obtained a judgement of the European Court of Justice in Case 
C-6/04, Commission v. United Kingdom on 20 October 2005. One of the grounds for this 
judgement concerned defences in the national legislation which allowed for additional 
derogations from the strict species protection requirements of Article 12 of the Directive, and 
which were not foreseen in the Directive. As a result, the United Kingdom authorities 
amended their legislation. In England and Wales, these amendments were contained in the 
Conservation (Natural Habitats & c.) (Amendment) (England and Wales) Regulations 2007 
(S.I No 1843). 

In assessing these new regulations, the Commission found that they did not ensure full 
compliance with the requirements of the Directive and the judgement of the Court in case 
C-6/04 in particular with regard to the new Regulation 39(1)(b) to which the petitioner would 
appear to refer. The Commission's concern in this regard was that the prohibition on 
disturbing protected European species in the new Regulation 39(1)(b) was drawn up too 
loosely, thus not affording these species the strict protection required by the directive. The 
Commission raised these concerns with the United Kingdom authorities and as a result the 
Regulations have now been further amended by the Conservation (Natural Habitats & c.) 
(Amendment)(England and Wales) Regulations 2009 (SI No 6).  

The Commission understands that specific guidance has already been produced by the UK 
authorities for forestry management precisely in order to provide a defence to operators 
undertaking positive management in compliance with good practice requirements and that this 
guidance can be relied upon in any disputes which reach the national courts where the 
reasonableness of an action is questioned. Whilst positive forest management should be 
supported, the transposing legislation must also provide a back stop for any operators who do 
not follow good practice and as a result breach the strict protection requirements of Article 12 
of the Directive. 

The deliberations of the Court of Justice in case C-221/04 to which the petitioner refers and 
also the earlier judgement of the Court of Justice in Case C-103/00 support the conclusion that 
the "deliberate" actions referred to under Article 12 of the Directive are to be understood as 
actions by a person who knows, in light of the relevant legislation that applies to the species 
involved, and the general information delivered to the public, that his action will most likely 
lead to an offence against a species, but intends this offence or, if not, consciously accepts the 
foreseeable results of his action. In February 2007 the Commission drew up a guidance 
document on the strict protection provisions of the Directive in particular to give Member 
States and individuals concerns some additional guidance on the implications of these 
provisions in practice. This guidance document can be found on the Commission website at 
http://ec.europa.eu/environment/nature/conservation/species/guidance and it contains specific 
guidance on the application of these provisions to the forestry sector and on the practical 
implications of the judgements of the Court of Justice in Cases C-103/00, C-6/04 and C-
221/04.
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