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I. Introduction

This working document outlines the main questions and concerns of the rapporteur regarding the 
Commission's proposal for a Regulation amending the Common Consular Instructions (CCI) on 
visas for diplomatic and consular posts in relation to the introduction of biometrics, including 
provisions on the organisation of the reception and processing of visa applications. 

II. Brief presentation and status of the proposal

This proposal is necessary for the implementation of the VIS and its aim is twofold. On the one 
hand it creates the legal basis for the collection of biometric data and establishes the standards for 
this collection. On the other hand it provides a legal framework for the organisation of Member 
States' consular offices to enable them to cope with the workload of collecting biometrics and to 
reduce the costs. 

The general recast of the CCI (COM (2006)403 on which Henrik Lax is rapporteur)1 will 
incorporate this proposal. As it has been acknowledged that this recast will take a longer time, the 
Commission has chosen to submit a separate legal instrument in order to be able to make quicker 
progress on the issues related to the VIS. 

The rapporteur emphasises the fact that the negotiations on the VIS regulation were already well 
advanced when the current proposal was presented by the Commission. The fact that these 
intimately linked proposals have not been negotiated in parallel could be problematic as it has been 
argued that aspects such as exceptions from biometrics should be regulated within the framework of 
the VIS rather than within the current proposal. 

A more transparent and indeed more sensible approach would have been to firstly revise the whole 
Visa Code including on the collection of biometrics and only then to propose the VIS which would 
implement the Visa Code rules. The consequence of this not being done is that there is a risk that 
after the Visa Code is adopted, the VIS regulation will have to be entirely revised so as to be in 
conformity with the acquis on the common visa policy. This is very unfortunate and therefore the 
rapporteur would like to support the calls of the rapporteur on the Visa Code (Lax) for the need to 
have consistency and coordination between the reports.

III. Key issues

The key issues of this proposal are: 

1. Biometrics (collection, standards, age limits, use, frequency of collection etc); 
2. Cooperation mechanisms between Member States for processing the visa applications and in 
particular outsourcing  but also the practical feasibility of other forms of cooperation proposed by 
the Commission .

  
1 Will henceforth be known under its new name of Visa Code.
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1. Biometrics

1a. Collection and standards 

Member States will have to collect biometric identifiers comprising the facial image and ten 
fingerprints from each applicant who will have to appear in person when making their first visa 
application. The technical requirements must be in accordance with the international standards as 
set by the UN's International Civil Aviation Organisation (ICAO), in document 9303 part 
1(passports) 6th edition. This document was cited in the Commission proposal before it had the 
status of a final adopted document of which the rapporteur has still not been provided with a copy 
by the Commission. 

Concerns have been expressed about the decisions taken by ICAO on biometric standards.1

Questions can indeed reasonably be asked about its standards-setting role and EU participation, 
about the absence of transparency and democratic accountability. Has there been an assessment 
about how reliable, appropriate and adapted to the VIS context these ICAO standards are? 
Biometrics need to be collected in a safe environment. Should there be uniform data security and 
data protection rules which apply wherever they are collected?  

1b. Age limits and use

Fingerprints

The Commission proposes to take fingerprints from children from 6 years old onwards. No upper 
limit is proposed. The Commission's view is that old persons who are unable to give fingerprints 
will come under the category of 'persons where fingerprinting is physically impossible'. 

As to the limit of 6 years old, Commission explains in the explanatory memorandum  that the 
fingerprints of children aged 6-12 years are useful only for a one-to-one comparison (i.e. only for 
verification purposes). However, the text does not contain such a provision. It is not clear whether 
the Commission intention was indeed to allow the use of fingerprints for children between 6 and 12 
for verification only and if so, why such a provision has not been included in the legal text itself. 
Moreover, the rapporteur believes that the right place to regulate the use of fingerprints is in the VIS 
regulation (which deals with the use, whereas this regulation deals with collection). 

It is particularly striking that the proposal regarding age limits reflects a discussion that the 
Commission has already had with Member States in the Visa working party and the Strategic 
Committee (Scifa)2, which gives the impression of attempting to pre-empt the democratic 
involvement of the European Parliament through the co-decision process. The rapporteur regrets 
that such an important decision having a substantial impact on the privacy of individuals has been 
taken with no democratic debate, and hopes that the views of the European Parliament will be fully 
heard within the co-decision process. 

There are no conclusive expert studies on the reliability of fingerprinting technology for children 

  
1 See for example "an open letter to the ICAO - a second report on 'towards an international infrastructure for 
surveillance of movement'", March 30, 2004. 
2 See explanatory memorandum, page 9
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and the elderly. Eurodac and US-Visit systems seem to be the only experiences so far involving 
such a large scale population and both those systems store fingerprints of persons from the age of 
14 upwards. Concerning the upper limit, under the US-VISIT program, persons over the age of 79 
are exempt from fingerprinting. This is because these persons are not considered a risk anymore and 
the quality of fingerprints deteriorates with age. It could also be that elderly people have more 
difficulty in giving fingerprints, for example if they are frail or trembling. 

The BIODEV preliminary report1 concluded that though studies and experiments are still needed, in 
practice taking fingerprints from children of 7 years old is perfectly feasible and that even for 
children of less than 7 years old it would be possible with a more efficient system. 

Setting a new age limit requires extremely careful examination and the rapporteur's preliminary 
preference is to fix the age limits between 14 and 79 as the most suitable for the VIS objectives, 
although she will carefully assess arguments relating to the combating of child trafficking. This 
would also obviate the need to regulate the choice of verification or identification and could solve 
the question of frequency of giving biometric data by children as they grow up.

Photographs

The Commission makes a distinction between scanned photos and photos taken at the time of the 
application but the reasons for this distinction are not clear.

No age limit is foreseen for taking photographs. However, it only makes sense to store in the central 
database data of a certain quality and which can be reliably used, which does not seem to be the 
case for photographs for newly born children. In addition, according to the Commission proposal 
children under 6, being exempt from fingerprinting, do not have to appear in person at a consulate. 
It is unhelpful to applicants that they should have to appear in person for giving photographs. Could 
it be stipulated that for children under a certain age only scanned photos should be used?

If an age limit has to be set, what should it be? Should the age limit for photos be consistent with 
the age limit for fingerprints? 

As to the use of photographs, it has been agreed during the inter-institutional negotiations on the 
VIS regulation that photographs should be used only for verification purposes as expert studies 
showed that face recognition technology is not yet mature enough to provide reliable results in an 
identification process. 

1c. Conformity with VIS purposes

The issue of age limits for taking fingerprints and photographs is not only a question of technical 
feasibility and reliable use, but also a question of what real benefit they would represent for the 
implementation of VIS purposes. Moreover, in order to respect the data protection principles of 
necessity and proportionality, exemptions from the biometrics requirements should be assessed in 
the light of those purposes.. Thus the political decision taken in this context needs to be based not 
only on technical realities but also on privacy-intrusion considerations. 
Has the Commission assessed the proposed age limit and the whole issue of exemptions from the 

  
1 Biodev, 21 November 2005, "Rapport intermédiaire à la Commission européenne"
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biometric requirements in the light of the purposes of the VIS, in order to fulfil the principles of 
necessity and proportionality?

1d. Frequency of collection of biometric data

The Commission proposed that each applicant needs to appear in person for the submission of the 
first visa application. For any subsequent application, the applicant does not have to appear in 
person as the biometric identifiers will be copied from the first application, provided that the last 
entry is not older than 48 months. This has to be seen in relation to the 5 years retention period 
stipulated in the VIS regulation. It should be clarified what precisely the term "last entry" means 
since this term is not used in the VIS Regulation. 

The rapporteur considers that in principle this is a balanced approach and will represent an 
important benefit for bona fide frequent travellers. The applicant’s rights will be protected, in that 
they will have to appear in person when they request a visa only once in four years. At the same 
time, a long period in which the biometric data can be used would increase the user-friendliness and 
would reduce the workload of consulates. 

However, there are some issues of concern. Childrens’ biometric identifiers change quickly, which 
is particularly relevant given the low age limit proposed by the Commission for taking fingerprints 
and therefore the matching accuracy may be affected. Choosing a higher age limit could in principle 
avoid such problems, as the fingerprints will be mature enough. Secondly, for all other applicants 
one has to carefully examine the problems that might arise in practice (especially at border control 
posts), if the matching accuracy can be affected in any way. The case of “stolen identities/look 
alikes” has to be carefully considered. 
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