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Introduction

The Internal Market is the cornerstone of Europe's economic growth, which is built on the 
four freedoms: free movements of people, goods, services and capital. For a fully functioning 
internal market for goods, the elimination of technical obstacles is fundamental. There are, in 
the field of goods, two main types of instruments to achieve this:

(i) the approximation of national legislation, where technical obstacles are eliminated by the 
harmonisation of national technical rules. Of the three legislative measures included in the 
Internal Market package for Goods, two are concerned with the harmonised area of the 
Internal Market,1 which covers 75 % of intra-EU trade in goods and represents a value of €
1.5 trillion.2

(ii) mutual recognition, which is the subject-matter of this Working Document,3 concerns 
the non-harmonised area of goods, which covers roughly 25 % of goods manufactured in the 
EU and represents a value of €430 billion.4 The cost of the non-application of mutual 
recognition has been estimated at around €150 billion.5

Mutual recognition

The Mutual Recognition Principle derives from the jurisprudence of the ECJ, in particular 
from the well-known case Cassis de Dijon of 20 February 1979.

The principle is based on a rule and an exception:

a) General rule: a Member State cannot, in principle, prohibit or restrict the sale on its 
territory of goods which are lawfully produced and marketed in another Member State, even if 
those goods are produced according to technical or quantitative specifications that differ from 
those required for its own goods. 

b) Exception: in the absence of harmonisation, the Member State may depart from this 
principle and take measures prohibiting or restricting access by such goods to the national 
market, only if those measures are (i) necessary, (ii) proportionate and (iii) are justified on the 
grounds described in Article 30 EC Treaty or on the basis of overriding requirements in the 
general interest. Thus, the Member State of destination, when those requirements are met, 
retains the possibility to impose its on the products.

  
1 COM(2007) 37 and COM(2007) 53
2 Figures provided by Commissioner Verheugen when presenting the Goods Package on 14 February 2007.
3 COM(2007)36
4 Second biennial report on the application of the principle of mutual recognition in the single market, 
COM(2002)419 of 23.7.2002
5 Report from the High Level Group chaired by Wim Kok, November 2004
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So far, there is no list of products to which mutual recognition should apply. However, the 
Rapporteur notes that two broad categories of such products can be identified:

(1) products for which there is no harmonisation of laws at EU level. This category includes 
bicycles, ladders, scaffolding, articles of precious metal, childcare articles, tanks and 
containers.
(2) products which are partially harmonised. For example: the functionality, climatic and 
efficiency aspects of alarm systems are not harmonised but all other aspects are. This category 
also includes textiles, footwear, information technology, specific types of motor vehicles, 
electrical material and certain foodstuffs.
In general, it appears that mutual recognition works well for non-complex products (e.g. 
bicycles, tanks or containers). In contrast, its application to technically complex products or 
products with important safety or health dimensions seems to work less well (e.g. buses, 
lorries, construction products or precious metals).1

Issues for discussion

To start off the discussion, the Rapporteur would like to raise a few preliminary issues which 
require close consideration. Depending on how the debate evolves in Committee and the 
technical work carried out in Council, these, or any further questions emerging from the 
Committee deliberations, might be the subject of amendments from the Rapporteur. 

Subject-matter and scope (Chapter 1)

Article 1

Article 1 deals with the objectives of the Proposal. 

The Rapporteur considers that the Proposal should state more clearly its principal aim, namely 
to ensure the free movement of goods in the non-harmonised area. In fact, the application of 
national technical rules to products lawfully marketed in another Member State constitutes a 
derogation from that freedom.

Article 2

Paragraph 1

This paragraph deals with the scope of the Proposal. 

The Rapporteur might review this paragraph, if changes are needed in the interest of greater 
legal clarity. 

  
1 Second biennial report on the application of the principle of mutual recognition in the single market, 
23.07.2002
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Paragraph 2

Paragraph 2 lays down the definition of 'technical rule', which has been taken from Directive 
98/34/EC.1

The Rapporteur will examine whether some adaptations of that definition are needed in light 
of cases currently pending before the ECJ. In addition, the Rapporteur might also assess 
whether further definitions are necessary.

Article 3

Article 3 aims at ensuring that the Regulation is not in contradiction with existing Community 
legislation.

It is important that the Regulation be in line with other Community instruments. The 
Rapporteur will therefore consider amending the text to clarify the relationship of this 
Regulation with the Directives listed. 

Application of a technical rule (Chapter 2)

Article 4

Because mutual recognition is not automatic, Article 4 defines a procedure for cases where 
Member States intend to refuse mutual recognition by a decision and to apply national 
technical rules instead.

The Rapporteur will assess whether there is a need to clarify this procedure for reaching 
decisions refusing mutual recognition. These decisions should be based on an assessment of 
the conformity of the product with the technical rules of the Member States where it has been 
first marketed (i.e. that the product has been lawfully marketed in the first place). The 
decisions should also involve carrying out a proper verification of the levels of protection (i.e. 
comparing the protection offered by the national rules where the product is marketed to the 
level of protection required in the 'receiving' Member State). 

The clarifications would not constitute any additional administrative burden since it would 
only affect authorities not yet applying mutual recognition correctly.

The Rapporteur will also consider specifying the timing required for the notification of the 
decisions.

Finally, to give greater coherence to Chapter 2, the Rapporteur considers it advisable to bring 
the text of Article 5 into line with the content of Article 4, and to include the current text of 

  
1 Directive 98/34/EC laying down a procedure for the provision of information in the field on technical national 
standards and regulations.
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Article 6 in Article 4.

Product Contact Points (Chapter 3)

Articles 7 and 8

The aim of Articles 7 and 8 is to avoid legal uncertainty, enhance administrative cooperation 
and facilitate dialogue between the parties.

The Rapporteur would like to ensure that Product Contact Points act as helpdesks for the 
implementation of the principle of mutual recognition.

The Rapporteur considers that access to information on national technical rules is vital for 
economic operators. It is often difficult for economic operators to know whether their own 
technical rules are similar to those of the Member State of destination. The Contact Points 
could therefore provide relevant information on the implementation of this Regulation, and 
the operation of mutual recognition.

In addition, the Rapporteur is of the opinion that it is important that Contact Points could 
serve to strengthen non-judicial problem-solving mechanisms.

Final Provisions (Charter 4)

Article 10

Article 10 requires Member States to “send the Commission, upon its request, an in-depth 
report on the implementation of the Regulation, including detailed information about any 
written notices or decisions sent pursuant to Article 4…".

The Rapporteur believes that the term «upon its request» creates legal uncertainty for Member 
States - it is unclear when Member States need to fulfil their reporting obligations. Hence, the 
Rapporteur will consider introducing a specific deadline for submitting those reports to the 
Commission (e.g. once a year).

Contrary to the procedure foreseen in Decision 3052/95, Article 10 does not include an
immediate assessment by the Commission of the decisions of the Member States to derogate 
from mutual recognition. To monitor the correct application of mutual recognition, the 
Rapporteur believes that the Commission should analyse the decisions included in the 
(annual) reports and assess the justifications given. Furthermore, the Commission could report 
to Parliament and Council on the implementation of this Regulation, including information on 
its assessments, every three years after the entry into force of the Regulation.
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Article 13

Article 13 concerns the entry into force of the Regulation. The Rapporteur considers it 
necessary to introduce, in addition, a specific timing for the application of the provisions 
regarding the Product Contact Points, to allow Member States sufficient time for setting them 
up (e.g. six months after the entry into force of the Regulation).

Other issues

The Rapporteur will consider including a specific provision in the Regulation regarding the 
establishment of a website, which should include a list of products to which mutual 
recognition applies. The Rapporteur would also like the website to publish, for example, the 
list of Product Contact Points and statistics on the number of cases in which mutual 
recognition is applied, invoked or refused, on the basis of the information sent by Member 
States pursuant to Article 10.


