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Introduction

The adoption of Directive 94/47/EC and the development of self-regulation by the industry 
have resulted in a significant decline in the number of complaints relating to traditional 
timeshare.

However, since the adoption of Directive 94/47/EC, new long-term holiday products have 
been developed quickly, partly to circumvent the legislation. This has led to numerous 
complaints by consumers as the high level of consumer protection granted by the timeshare 
directive does not apply to these new products and gives the traditional timeshare industry a 
bad reputation.

In 2002 the European Parliament adopted a resolution asking the Commission to come 
forward with a proposal to solve the problems relating to such new products. After a 
consultation process and an impact assessment the Commission released a proposal for the 
revision of Directive 94/47/EC in June 2007. This proposal also includes long term holiday 
products, thus guaranteeing a high level of protection for consumers.

Some problems currently faced by consumers will also be partially tackled by existing and 
new EU legislation, in particular the Unfair Commercial Practices Directive (2005/29/EC). 
However this directive has not been transposed or correctly implemented by some Member 
States. Moreover the current review of the Consumer Acquis envisages creating a horizontal 
instrument which should set general provisions with regard to consumer protection. Ideally 
the revision of Directive 94/47/EC should be undertaken after the adoption of a horizontal 
instrument. However the Commission decided that the urgent nature of the problems faced by 
consumers made it impossible to wait until a horizontal instrument is in place. 
Notwithstanding the review of the Consumer Acquis, full harmonisation should be pursued in 
the revision of Directive 94/47/EC.

Timeshare

The timeshare industry has benefited greatly from Directive 94/47/EC and self regulation; 
most rogue traders are no longer active in the sector. Therefore it is essential to make a clear 
distinction between the traditional timeshare industry on one hand and the new long term 
holiday product industry on the other hand.

Long term holiday products

Most consumer complaints are related to these new holiday products, such as holiday discount 
clubs. Therefore there is a strong need for regulating this sector, to give consumers a high 
level of protection as well as to put a stop to the damaged reputation of legitimate businesses.
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Issues for discussion

General remarks

Striking a balance between a high level of consumer protection and the possibility for the 
industry to develop in Europe is the key priority of the Rapporteur. By its very nature the 
timeshare industry deals mostly with cross border cases. Therefore, full harmonisation is 
essential.

It should be kept in mind that it will not be possible to place all new products under a clear 
definition without unintentionally regulating other businesses. Therefore, Member States have 
an obligation to better transpose and enforce EU legislation.

For the benefit of further discussion in the Committee, the Rapporteur would like to raise the 
issues which require close consideration. Depending on how the debate evolves in Committee 
and the technical work carried out in Council, these, or any further questions emerging from 
the Committee deliberations, might be the subject of amendments from the Rapporteur.

Scope (article 1)

Article 95 is the legal basis of this proposal, which ensures all EU consumers equal 
protection, e.g. in relation to the right of withdrawal. However, in article 1.2 Member States 
are given the possibility to apply national provisions relating to the right of withdrawal. These 
exemptions from the principle of full harmonisation create uncertainty for both consumers 
and the industry. Therefore article 1.2 should be deleted. This approach is also supported by 
the European Parliament in its own-initiative report on the Consumer Acquis (Patrie Report).

Definitions (article 2)

Definitions used in this directive should be as broad as possible to avoid the emergence of 
new products designed to circumvent the directive and should not cover products
unintentionally.

2.1 (a) Timeshare

Reducing the period to one year might include transactions which it is not the intention to 
cover, such as advance hotel bookings which require pre-payment. Some hotels offer coupon 
systems with a validity term of more then one year. Covering this in the timeshare directive is 
undesirable.

This definition should not include products such as hotel reservations. Even though the 
Commission excludes it in its explanatory memorandum, it is not made clear in the articles of 
the proposal. The wording "against consideration" does not - in the opinion of the Rapporteur 
- exclude hotel bookings from the scope of this directive.

The wording "accommodation" has a meaning far wider than what was intended. From a legal 
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point of view, it seems better to use "movable and immovable properties on a recurrent basis".

2.1 (d) Exchange

An exchange contract is by its nature an ancillary contract. Therefore the wording "modify" 
seems incorrect.

2.1 (g) Ancillary contracts

As "subordinate" is not the proper legal term to describe these kinds of contracts, the 
Rapporteur would suggest to change it to "related".

Pre-contractual information (article 3)

3.2

The obligation for the industry to give "brief and accurate" information to consumers gives 
much uncertainty and might lead to an information overload towards consumers which will 
not help them to make a better choice.

3.3

As article 3.3 is unclear and seems to be unnecessary, the Rapporteur would like to delete it.

3.4

Giving a 'free' choice to the consumer regarding language requirements might result in a 
choice forced upon a consumer. Traders who do not have the information in all Community 
languages might try to persuade consumers to accept a language used by the trader. The 
wording of article 4 of Directive 94/47/EC might be a better option. 

Contract (article 4)

Article 2 makes a difference between main contracts and ancillary contracts. Therefore the 
Rapporteur would like to suggest splitting article 4 in two parts, having article 4 'main 
contracts' and article 5 (new) ancillary contracts.

Article 4 needs some further clarifications. 

Right of withdrawal (article 5)

5.1

Clarity is needed with regard to the length of the cooling off period (calendar days). 
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5.2

To clarify information requirements, a comprehensible checklist should be provided by the 
trader.

It is surprising that article 4.2 states that paragraphs of the annexes shall form an integral part 
of the contract but that both articles 5.2 and 5.3 provide for a solution when an integral part of 
the contract is missing. It is the Rapporteur's opinion that a contract in which an integral part 
is missing should be null and void.

5.5

The Rapporteur supports the ban on deposits and would like to extend this to a ban on any 
upfront payments. Article 5.5 should therefore be deleted, to avoid opening the way to rogue 
traders only interested in signing contracts and getting reimbursement for certain costs which 
are not clearly defined and different from one Member State to another.

Advance payment (article 6)

As mentioned above, exchange contracts are substantially different from timeshare and long 
term holiday product contracts, therefore extending the ban on advance payments for these 
products does not seem adequate.

Resale market seems to attract rogue traders asking for considerable sums of money for 
services that are often overstated. The aim of the directive should be to regulate the legitimate 
resale agents and a ban on any payments before the actual sale should be introduced. The 
Rapporteur believes that resale agents should operate under the principle of 'no cure no pay'.

Termination of ancillary contracts (article 7)

It is the Rapporteur's opinion that credit contracts entered for the acquisition of timeshare or 
long term holiday product with a third party should be terminated without any penalty if the 
consumer exercises his right of withdrawal from the main contract.

Review (article 13)

Given the fact that the proposal on the review of the Consumer Acquis will not be ready 
before the second half of 2008, it might be better to have the first evaluation of this directive 
before the debate on the review of the Consumer Acquis is concluded.

Annexes
Annex I (g)

The information that needs to be provided seems to be quite burdensome and does not 
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necessarily benefit the consumer and seems to be irrelevant for the purchase decision.

Annex I (p)

This imposes on businesses that have subscribed to a voluntary code of conduct extra burdens 
and the relation between the information which a consumer would actually need for his 
purchase decision and the information that is requested is not clear.

Annex V

The disclosure requirements for an exchange are likewise debatable, e.g. disclosure of 
maintenance fees, since no such payment is required in an exchange transaction.

Other issues

Achieving full harmonisation is essential in order to guarantee consumers a high level of 
protection in all Member States. The transposition of Directive 94/47/EC by some Member 
States has contributed to several problems faced by consumers. Furthermore, better 
enforcement by the Member States is needed. 

Relation with international private law

Some problems faced by consumers can be tackled if consumers have the right to go to court 
in their country of residence. Therefore the competent judge should be the judge in the 
country of residence of the consumer applying the law of the Member State where the 
contract was signed. In order to make this possible the legal basis should also include article 
65.

Threshold

Hotel bookings and other products which are not intended to be regulated by this directive 
could fall outside the scope of this directive if a threshold would be applied for both the main 
contract and some ancillary contracts, e.g. 300€.
In contrast to the main contracts, exchange contracts do not require substantial and long term 
financial commitments. Therefore the right of withdrawal and the ban on deposits should not 
be extended to exchange contracts below the threshold.

Registration system

A European registration system would benefit both consumers and the litigable operators. 
Such a system should be organised and enforced by the industry itself, with the support of the 
Commission. It should provide a guarantee fund for consumers in case a company goes 
bankrupt. These systems already exist for travel operators and it only seems logical to create a 
similar system for the timeshare and long term holiday industry.
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