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I. Introduction

Cross-border levels of automobile travel are rising in relation to the freedom of movement of 
persons within Europe. This strengthens the need for clear, precise and working motor 
insurance legislation at EU level. The protection of accident victims has always been a 
priority which requires that several problems be resolved. 

The Commission Report of June 2007 (COM 2007(0207)) on certain issues relating to motor 
insurance deals with one specific provision of the 4th Motor Insurance Directive. This 
provision governs the reasoned offer procedure.

On the basis of the 4th.Directive, victims of car accidents abroad (or cross-border) have the 
right to apply for compensation to the claims representative of the insurer appointed in the 
country of the victim's residence. The victim must receive a reply from the insurer within 3 
months, if not sanctions are foreseen. It is proposed to leave discretion to Member States to 
impose sanctions and to choose which sanctions are appropriate. 

The 2nd part of the Commission Report deals with the issue of legal expenses born by the 
victim and whether these should be covered by the insurer of the tort party.

II. Issues for discussion

The Commission Report examines several important issues:

National penalty provisions and effectiveness of their implementation on the market 
mechanisms are still being examined by the Commission. Sanctions are imposed if the 
deadline of three months for a reasoned reply/offer is not respected. The Commission has sent 
questionnaires to the Member States and Commission experts are working on summarizing 
results and updating a table with all penalties. 

The rapporteur believes that the subsidiarity principle should be upheld in this case and there 
is no need for the harmonisation of national penalty provisions. Different systems have 

1. The implementation of the 4th Motor Insurance Directive on national 
penalty provisions and the effectiveness of these provisions

2. The effectiveness of the claims representative mechanism
3. The present availability of voluntary legal expenses insurance, which can 

be additionally taken out by potential victims of a road accidents
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emerged in the member-states and national regulatory bodies are better placed, in respect for 
their national markets, to guarantee the maximum possible level of consumer protection. 
Consultations with national authorities, including in the new Member States, have confirmed 
that current penalty provisions are adequate and their implementation is effective across the 
EU. The European Commission should monitor the situation, coordinate and help where 
needed where national authorities ask for assistance. 

The claims representatives system is known in the majority of EU Member States. In most 
cases the insurance companies inform their clients, e.g. by phone or in a letter, about the 
relevant representatives in various countries. Furthermore, information centres in some 
Member States provide accident victims with the relevant information. Alternatively, the 
information is available on the Internet, or by telephoning the insurance companies. 

The rapporteur believes that consumer confidence would be raised if, as part of the 
contractual information package, insurers were obliged to provide a list of their claims 
representatives in all Member States. In addition, as part of the pre-contractual information 
package, consumers should receive comprehensive information of how the claims 
representative system works and what are its uses and benefits to the insured party. The 
Commission should continue to closely monitor the functioning of the system, especially 
given the rapid increase in the number of Europeans travelling to other EU Member States 
following enlargement of the EU and Schengen zone. 

Legal expenses insurance is available in most Member States (excl. Malta and Cyprus). 
Numbers show that about 90% of all cases are settled out-of-court and legal expenses are 
reimbursed in many Member States. Additionally, for years, legal expenses insurers have 
provided coverage for all types of cross-border cases and have established their own 
departments to handle foreign claims and facilitate a quick settlement. Markets in the new 
Member States are emerging and steadily growing. However, in number of them, legal 
expenses insurance is a relatively new product which needs to be promoted. Public awareness 
about legal expenses insurance remains low in new Member States. To strengthen consumer 
protection we therefore primarily need to raise awareness. 

The first option has some advantages, especially for consumers in new Member States. It 
should increase consumer confidence particularly when seeking legal redress, given that many 
new Member State consumers are wary of expensive legal fees, which would be covered by 

Main issue:
 introduce a compulsory legal expenses 

insurance, or
 keep voluntary legal expenses insurance 

as a reliable and effective solution
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with compulsory insurance. However, this would create an additional and more complex 
workload for Courts, corresponding delays in the resolution of disputes, potentially a higher 
percentage of unjustified claims, higher premiums, especially in countries where insurers 
currently propose cheaper cover which does not already include any legal expenses insurance. 
Most importantly, it would create a disincentive for claims to be settled out of court. As a 
whole, the negative effects of introducing a system of compulsory legal expenses insurance 
would outweigh the potential benefits. 

It would immediately create an insolvable conflict of interest to oblige the insurer of the liable 
party to provide cover for the litigation costs of the victim in form of a separate insurance 
policy. This is because Motor Third Party Liability (MTPL) insurance and legal protection 
insurance have different objectives and serve separate interests. While liability insurance 
compensates damages caused by the liable party to third parties, legal protection insurance is 
focussed on the victim. Therefore, where it is in the interest of the MTPL insurer to keep 
compensation for damages low, the victim's interest is to receive the highest payment. 
Consequently, in order to eliminate conflicts of interests between the victim, the liable party, 
MTPL and legal protection insurance, these two types of insurance must be kept separate.

The rapporteur believes that further steps are needed for raising awareness on legal protection 
insurance, particularly in the new Member States. Consumers should be informed about the 
advantages of being offered and having this insurance cover. The role of national regulatory 
bodies for implementation of best practices from other Member States is crucial. Public 
campaigns by national authorities, the private insurance industry and consumer organizations, 
are important for the adequate development of national markets. Pre-contractual information 
should include information about the option to take legal expenses coverage and consumers 
that do not want to take this insurance might have the option to sign off that they are aware 
but have declined holding this recommended insurance. Insurance agents and brokers should 
be obliged to inform the customer about possible risks and the need of legal expenses 
insurance. In addition to this, those Member States that do not have established out-of-court 
settlement systems for resolving claims, should be encouraged to introduce best-practice 
models from other Member States.


	708911en.doc

