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A. Background to and objectives of the proposal

This is a proposal for a directive of the European Parliament and of the Council designed to 
amend the current regulatory framework for electronic communications, consisting of the 
framework, authorisation and access directives, with a view to securing a genuine internal 
market in telecommunications. The main objectives of the proposal are to improve the 
effectiveness of electronic communications, ensure simpler and more efficient regulation for 
both operators and national regulatory authorities (NRA), and harmonise Community rules, 
with a view to increasing investment, innovation and consumer benefits.

The proposed changes to the framework, authorisation and access directives are as follows:

B. As regards the framework directive:

 Reforming spectrum management, taking into account technological development in 
order to better exploit the economic potential and attain the social and environmental 
benefits of improved spectrum usage.

 Improving the consistency of regulation of the internal market in electronic 
communications; this will be achieved by a stronger role for the Commission in 
combination with the new Electronic Communications Market Authority.

 Strengthening security and integrity, for the benefit of users of electronic 
communications, in order to increase the trust and confidence of business and citizens 
using e-communications.

C. As regards the authorisation directive:

 Aligning the directive to the new policy for spectrum, with specific reference to the 
use of radio frequencies.

 Creating an efficient procedure for firms needing rights of use to provide cross-
European services.

 Ensuring a smooth transition to the introduction of spectrum trading.

D. As regards the access directive:

 Introducing functional separation, as governed by Article 13a of the proposal, as a 
remedy that can be imposed by NRAs, subject to approval by the Commission, which 
has to seek the advice of the new Authority to this end.

E. Legal basis of the proposal

The proposal is based on Article 95 of the EC Treaty, which provides for general measures to 
be adopted by codecision between Parliament and Commission to approximate the laws of the 
Member States, which have as their object the establishment and functioning of the internal 
market.
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In principle, this legal basis should not raise any problems, since it is the same as that used for 
the legislative acts which the current proposal seeks to amend and, furthermore, the proposal 
under consideration has an essentially horizontal scope, justifying the choice of legal basis.

Furthermore, it would not be appropriate for Parliament to call for the abrogation of Article 
308 of the EC Treaty as a general clause, since this provision provides only for consultation of 
Parliament.

F. Strengthening the powers of the European Union vis-à-vis the Member States

The proposal for a directive strengthens the Commission's role in various ways.

With regard to the new spectrum management system, Article 9 stipulates that the 
Commission may adopt implementing measures to coordinate the application of the new 
principles of neutrality and general interest.

With regard to consolidating the internal market and improving consistency, Article 7(4) 
gives the Commission greater powers to monitor solutions proposed by the NRAs for 
enterprises with significant market power. Furthermore, Article 16(7) allows the Commission, 
assisted by the Electronic Communications Market Authority, to take over a market analysis 
if an NRA is significantly late in performing its duties. Article 7(8) allows the Commission, 
assisted by the Authority, to impose specific obligations for draft measures that have been 
renotified. Finally, in Articles 15(4) and 16(5), for transnational markets the Commission will 
designate undertakings with significant market power and impose specific obligations, taking 
account of the opinion of the Authority.

With regard to the independence of the NRAs and the right of appeal, Article 4(1) sets out a 
minimum criterion for the suspension of an NRA measure, where there is an urgent need to 
prevent serious and irreparable harm to the party concerned, in line with the established case 
law of the European Court of Justice. 

With regard to the amendments to the access directive, Article 13a enables an NRA to impose 
functional separation subject to the prior agreement of the Commission and, lastly, Articles 6a 
and 6b stipulate that, to facilitate access to spectrum for firms needing rights of use in all 
Member States, such as satellite service providers, the Commission, assisted by the Authority, 
may coordinate or harmonise the conditions applicable to individual rights, the selection 
procedures and the selection of the undertakings.

G. Amendments

The rapporteur suggests the following amendments:

A) Framework directive:

 In the last paragraph of Article 6, which deals with the publication of the results of the 
consultation procedure by NRAs, greater confidentiality needs to be ensured for the 
information forwarded by undertakings.

 In Article 9(4), paragraph 2, with regard to the restrictions requiring a service to be 
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provided in a specific band, it should be specified that the general interest objective 
justifying these restrictions should also include the preventing and combating of 
organised crime.

 In Article 19(1), with regard to the harmonisation measures to be adopted by the 
Commission when there are divergences in the implementation by NRAs of the 
regulatory tasks specified in the framework directive and in the specific directives, the 
Commission is given the discretion to choose between a 'decision' and a 
'recommendation', with the regulatory procedure with scrutiny applicable only to the 
former; there are therefore grounds for wondering whether this provision is 
appropriate since, ultimately, the extent of Parliament's participation would depend on 
the choice made by the Commission.

 In Article 21(2) and (3), with regard to cross-border disputes between parties in 
different Member States, it should be specified that the coordination of the efforts by 
the national regulatory authorities to resolve the dispute could go as far as the adoption 
of a joint decision.

B) Authorisation directive:

 In Article 5(2), with regard to the granting of rights of use for radio frequencies and 
numbers by the Member States, it would be preferable to include reference to the 
restrictions justified by general interest requirements, pursuant to Article 9(4), 
paragraph 2, of Directive 2002/21/EC (framework directive).

 In Article 10, with regard to compliance with the conditions of the general 
authorisation or of rights of use and the specific obligations, a new paragraph 6a 
should be introduced, stipulating that the Member States should always allow the 
parties laid down in paragraphs 5 and 6 to be subject to judicial review, in accordance 
with national law.
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