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1. Background

European arms markets are characterised by their fragmentation, and since the 1990s the 
realisation has been growing within the EU that this fragmentation has adverse economic 
consequences. There are a number of reasons for this state of affairs:

(a) In response to geopolitical developments, over the last 20 years defence expenditure has 
fallen by half (the so-called peace dividend), leading to reductions in the turnover 
generated and the number of people employed by arms manufacturers and cutbacks in 
investment in the areas of research and technology. No increase in defence spending is 
likely in the immediate future. In detailed terms, that spending breaks down as follows1:

In 2006 defence spending by the EU-262 amounted to € 201 billion (ranging between 
€ 47 bn in the United Kingdom and € 35 m in Malta). Of that sum, € 110 bn is accounted 
for by expenditure on personnel and € 91 bn by defence procurement. The figure of 
€ 91 bn breaks down further into spending of € 39 bn on investment, including research 
and development, € 43 bn on operations and maintenance and € 9 bn for other 
expenditure items, including infrastructure and building measures.

By comparison with the 1990s, defence spending has thus stabilised at a much lower 
level, i.e. in 2006 at an average of 1.8% of GDP, with the figures for individual countries 
ranging between 2.7% for Greece and 0.5% for Ireland. In addition, this spending is 
spread across relatively small, closed national markets, with the six major arms-
manufacturing States accounting for 83% of expenditure3. In the area of research and 
technology, the corresponding figure is as much as 97%, and 82% for the United 
Kingdom, France and Germany alone4.

A comparison of these figures with US spending in this area gives the following picture5: 
in 2006 the USA spent a total of € 491 bn on defence (EU-26:  € 201 bn), or 4.7% of its 
GDP (EU-26: 1.8%). Spending on operations and maintenance totalled € 169 bn (EU-26: 
€ 43 bn) and spending on investment € 141 bn (EU-26: € 39 bn).

(b) The cost of developing new weapons systems has risen so much that even the larger 
Member States have difficulty in bearing the financial burden involved6.

(c) The restructuring of armed forces following the end of the Cold War has led to traditional 
items of equipment being ordered in smaller numbers and created requirements for 
qualitatively different defence capabilities.

The aim is therefore to achieve greater cost efficiency, thereby benefiting both national 
budgets and the arms industry, and, just as importantly, to provide the armed forces with the 

  
1 Information from the European Defence Agency. See http://www.eda.europa.eu/facts.aspx.
2 Denmark is not involved in the work of the European Defence Agency.
3 The so-called LoI States, the United Kingdom, France, Germany, Italy, Spain and Sweden. In 2000, these 
States signed a letter of intent designed to promote cooperation in the area of arms manufacturing.
4 http://www.eda.europa.eu/genericitem.aspx?area=Facts&id=286.
5 http://www.eda.europa.eu/genericitem.aspx?area=Facts&id=310.
6 See Burkard Schmitt, ‘From cooperation to integration, Defence and Aerospace Industries in Europe’, Chaillot 
Paper 40, Paris, July 2000, p. 6 et seq.
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best possible equipment.

Initially, bilateral and multilateral attempts were made outside the EU framework to overcome 
the problem of fragmentation into national arms markets. This changed when the European 
Security and Defence Policy (ESDP) was established in 1999, at which point the EU became 
the focus for action in this area.

One of the prerequisites for an effective ESDP is the ability to develop the requisite 
capabilities, which in turn makes a properly functioning European defence industry essential. 
The establishment of a European technological and industrial base in the defence sphere and 
the gradual development of a European market for defence equipment are intended to 
contribute to that process. Together, they can supply the capabilities required to meet global 
defence tasks and cope with the new challenges in the area of security.

In a communication published in 20031 the Commission announced seven initiatives designed 
to contribute to the development of a common arms market. One of these initiatives 
concerned public procurement and led, in 2004, to the publication of a Green Paper2. The 
ensuing consultations confirmed that the legal provisions governing defence procurement do 
not work properly in practice.

2. Article 296 TEC

The problem can be summarised as follows:

In principle, defence procurement falls within the scope of Directive 2004/18/EC (Article 10), 
subject to the provisions of Article 296 TEC, which provides for a derogation from EU 
procurement rules on grounds of national security. In practice, however, the Member States 
systematically invoke Article 296 TEC in order to exclude almost all military procurement 
from the scope of Community law. The situation is little different on the economically 
increasingly important market in sensitive non-military security equipment. In both cases, the 
Member States frequently invoke Article 14 of Directive 2004/18/EC in order to circumvent 
Community rules. Accordingly, most contracts in this area are awarded on the basis of 
national rules and procedures. According to statistics, over the period between 2000 and 2004 
the EU-15 States published only 13% of all contracts for defence equipment in the Official 
Journal, with the figures for individual Member States ranging between 2% (in Germany) and 
24% (in France)3. Far from being the exception, as they should be under Community law, 
derogations are thus the rule.

  
1 Towards an EU Defence Equipment Policy, COM(2003) 113.
2 Defence Procurement, COM(2004) 608.
3 Impact assessment concerning the proposal for a directive COM(2007) 766, Annex 11, p. 78: Rates of 
publication in the OJEU of defence contracts.
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This practice employed by the Member States is at odds with the case law of the European 
Court of Justice, which has ruled that Article 296 TEC should be invoked only in a limited 
number of duly substantiated exceptional cases1.  In an interpretative communication, the 
Commission drew conclusions from this and other judgments handed down by the European 
Court of Justice and outlined how it intended to deal with such cases in the future2.

3. Directive on defence procurement

The proposal for a directive under consideration here (COM(2007) 766) is designed to allay 
the Member States' misgivings as to whether the existing Directive 18/2004/EC takes 
sufficient account of the specific nature of military procurement.  It reflects a call made by 
Parliament in 20053. 

The proposal for a directive was presented on 5 December 2007 together with the proposal for 
a directive on transfers of defence-related products within the Community (COM(2007) 765) 
and a Commission communication4.  Both directives aim to establish a common arms market, 
but using instruments which must be considered separately.

The aim of the proposal for a directive is to establish a uniform European legal framework 
which enables the Member States to apply Community law without jeopardising their security 
interests.  The hope is that, as a result, they will less frequently feel obliged to invoke Article 
296 TEC.  To put it another way, Article 296 TEC remains in force, but its use is to be 
restricted to genuinely exceptional cases, as provided for in the EC Treaty and as called for by 
the European Court of Justice.  Article 296 TEC would then only apply in those cases when 
the special provisions of the new directive are not sufficient to safeguard the Member States' 
security interests. 

The proposal essentially follows the structure of Directive 2004/18/EC.  However, in order to 
take account of the special criteria which apply to contracts for goods and services in the 
fields of defence and security, the proposal seeks to establish a new legal instrument tailored 
to the specific characteristics of procurement in these fields, which is regarded as 'sensitive':

• In view of the complex nature of military procurement, unrestricted use can be made 
of the negotiated procedure with publication of a contract notice (Article 18). 

• With a view to guaranteeing security of supply, specific provisions are laid down 
concerning contractual requirements and the criteria governing the selection of 
tenderers (Articles 15 and 33). 

• With a view to guaranteeing information security, special safeguard measures have 
been laid down in connection with the award procedure itself, the criteria governing 

  
1 CJEC, C-414/1997, COM/Spain.
2 Interpretative communication on the application of Article 296 of the Treaty on the establishment of the 
European Communities (TEC) in the field of defence procurement, COM(2006) 779.
3 Report on the Green Paper on defence procurement, Committee on the Internal Market and Consumer 
Protection, Rapporteur Joachim Würmeling, A6-0288/2005.
4 A strategy for a stronger and more competitive European defence industry, COM(2007) 764.
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the selection of tenderers and the contractual requirements laid down by contracting 
authorities (Articles 10, 14 and 33).

Your rapporteur endorses the aims of the proposal for a directive.  In his view, there are two 
unresolved issues to which the committee should pay particular attention:  the first is the 
problem of whether non-military security equipment also falls within the scope of the 
directive, and the second that of whether the directive on review procedures applies, and if so, 
on the basis of what arrangements.


