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I. Background

1. As is known, the European Parliament, at the outset a secondary body, became an elected 
body from the parliamentary term starting in June-July 1979. 

2. Prior, however, to its direct election, Article 138(1) of the Treaty establishing the European 
Economic Community provided that members of the European Parliament should be 
appointed from among members of national parliaments in accordance with the procedure laid 
down by each Member State; the result was to give members a dual mandate. 

3. In practice, although giving the European Parliament the status of a secondary body, 
Article 138(3) of the Treaty of Rome provided for its election by direct universal suffrage at a 
later stage, in accordance with proposals drawn up by the Assembly ‘in accordance with a 
uniform procedure in all Member States’. The Council, acting by means of a unanimous vote, 
would then determine ‘the provisions which it shall recommend to Member States for 
adoption in accordance with their respective constitutional rules’. 

4. In that respect, it was decided at the Paris Summit of 9 and 10 December 1974 that direct 
elections would take place ‘from 1978’ and the European Parliament was invited to present 
new proposals, as the draft convention that it had adopted in 1960 was no longer up to date. In 
January 1975, the European Parliament approved a new plan, on the basis of which, and 
having overcome some differing views, the heads of state and government reached agreement 
on 12 and 13 July 1976. 

5. The decision and the Act concerning the election of the representatives of the European 
Parliament by direct universal suffrage were signed in Brussels on 20 September 1976. 
Following ratification by all the Member States, the Act came into force on 1 July 1978 and 
the first elections were held on 7 and 10 June 1979. 

II. The need for reform

1. The provision of Article 138(3) of the Treaty on a uniform election procedure seemed to 
remain a dead letter in practice, as the 1976 Act merely introduced relatively generic 
principles which left considerable discretion to the various national provisions. 

2. Moreover, as the Council had not been able to reach agreement on the various proposals 
put forward by Parliament, the Treaty of Amsterdam made it possible merely to adopt 
‘common principles’. The current wording of Article 190(4) of the EC Treaty in fact states 
that ‘the European Parliament shall draw up a proposal for elections by direct universal 
suffrage in accordance with a uniform procedure in all Member States or in accordance with 
principles common to all Member States’.

3. It was that road that Parliament took in the proposal annexed to the Resolution on a 
proposal for an electoral procedure incorporating common principles for the election of 
Members of the European Parliament adopted on 15 July 1998 (A4-0212/98). As a result of 
that proposal, the 1976 Act was most recently amended by Council Decision 2002/772/EC, 
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Euratom of 25 June 2002 and 3 September 2002. 

4. However, despite that amendment (whose main focus was to introduce a criterion of 
proportional representation into national electoral law and to prohibit a dual parliamentary 
mandate), the current wording of the 1976 Act still does not seem to be fully satisfactory, 
especially as regards verification of credentials and withdrawals of mandates. In that respect, 
the cases that have recently arisen in respect of some Members of the European Parliament 
should be borne in mind as they have highlighted the inadequacy of some of the Act’s 
provisions.

5. Article 12 of the Act states that ‘the European Parliament shall verify the credentials of 
members of the European Parliament. For this purpose it shall take note of the results 
declared officially by the Member States and shall rule on any disputes which may arise out 
of the provisions of this Act other than those arising out of the national provisions to which 
the Act refers’.

6. In substance, that provision does not give the European Parliament any power to screen 
national authorities’ decisions in respect of election results, since it may merely take note of 
them. What law applies, then, if the declaration by a Member State is made on the basis of a 
domestic provision conflicting with the 1976 Act and, in general, with primary law? What law 
applies if the declaration of an elected member is the result of an administrative or judicial 
decision that has identified an electoral dispute and is founded on anomalous national 
provisions? 

7. Taking the wording of Article 12 literally, Parliament, as a sovereign assembly, has to 
relinquish the right to decide on its own composition and passively accept the will of the 
Member States. 

8. A case in which a similar problem emerged arose when the plenary of the European 
Parliament decided to declare the validity of the mandate of Beniamino Donnici to be invalid 
and to confirm the mandate of Achille Occhetto (see the European Parliament’s decision of 
24 May 2007 (procedure 2007/2121(REG)). On that occasion, Mr Occhetto’s decision to 
withdraw – a withdrawal which would have enabled Mr Donnici to sit in Parliament in his 
place – was deemed null and void by Parliament, in contrast to the decision of the competent 
national authorities, because, as a political agreement, it ran counter to the spirit and the letter 
of the 1976 Act1. 

9. Article 13(3) of the 1976 Act states that ‘where the law of a Member State makes explicit 
provision for the withdrawal of the mandate of a member of the European Parliament, that 
mandate shall end pursuant to those legal provisions. The competent national authorities 
shall inform the European Parliament thereof’.

10. Here again, Parliament is given no power to screen national authorities’ decisions, with 
the result that they alone decide whether or not a member should remain in office. This again 
                                               
1 It should be borne in mind that the decision in question has been contested by Mr Donnici (Case T-215/07) and 
the Italian Government (C-393/07) and the corresponding proceedings are still pending.
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raises the problem of a decision to withdraw a mandate by a Member State on the basis of 
domestic provisions or administrative or judicial decisions conflicting with primary law. 

11. In theory, a problem of this type could have arisen with Bronisław Geremek. A Polish law 
of 18 October 2006 made it mandatory for holders of public office (including Polish members 
of the European Parliament) to state in writing, within one month of the entry into force of the 
law, whether or not they had collaborated with the secret police between 1994 and 1990. 
Following that deadline, a refusal to provide the statement would have been considered 
equivalent to perjury, i.e. an offence subject to criminal proceedings and entailing the loss of 
the office of  the person concerned. It should be noted that, in the Polish legal order, the 
mandate of a member of the European Parliament may be withdrawn as a result of a criminal 
conviction, even if very minor, in contrast to national MPs who are subject to a system which 
is not as strict. Mr Geremek had refused to issue the statement and therefore ran the risk of 
conviction on those grounds and, as a result, the withdrawal of his parliamentary mandate. 

12. A judgment of the Polish Constitutional Court was handed down at that point, declaring 
the law illegal, but, had that not happened, the European Parliament would have had passively 
to take note of a decision of the national authorities that was evidently contrary to the most 
elementary principles of freedom.  

13. If that were not enough, the inadequacy of the Act is even more evident when it is borne 
in mind that, both as regards the verification of credentials and the withdrawal of a mandate, 
the European Parliament has no instrument enabling it to take immediate action against 
national provisions which are incompatible with primary law. As the law stands at present, the 
only path it can take is to ask the Commission to initiate infringement proceedings against the 
Member State in question. However, that request is not binding, as infringement proceedings 
may be opened solely at the discretion of the Commission. 

III. Your rapporteur’s position 

1. In view of the above, in the opinion to be submitted to the Committee on Constitutional 
Affairs, competent on this issue, your rapporteur could firstly suggest an amendment of 
Articles 12 and 13 of the Act to enable the European Parliament to examine whether the 
decisions of national authorities to declare members elected and to withdraw mandates are in 
line with the spirit and the letter of that Act. 

2. For that purpose, the following solutions could be envisaged:

a) giving the European Parliament the power to verify the credentials of its members on 
the basis of the results declared by the Member States and independently to decide on 
any disputes arising; to that end, Article 12 could be amended as follows: ‘the 
European Parliament shall verify the credentials of members of the European 
Parliament on the basis of the results declared officially by the Member States and 
shall rule on any disputes which may arise out of the provisions of this Act’;
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b) allowing the European Parliament to request an advance ruling from the Court of 
Justice on the compatibility of the decisions of national authorities on electoral matters 
with Community law (along the lines, for instance, of Article 300(6) of the EC Treaty 
on international agreements) and, if the Court were to find them incompatible, 
verifying credentials and deciding on withdrawal independently from the national 
authorities;

c) giving the European Parliament to right to take action directly before the Court of 
Justice, independently from any initiative of the Commission, on matters involving the 
defence of its prerogatives, since the Member State has been deemed to be in 
infringement;

d) as a corollary, making it mandatory for the Commission, as represented by the 
competent Commissioner, to explain to the European Parliament the grounds for the 
College’s decision not to initiate infringement proceedings against a Member State 
accused of infringing the prerogatives of the European Parliament, when the latter has 
requested such proceedings.   

3. Your rapporteur could also consider the idea of introducing some principles of electoral 
law, in the strict sense:

a) one or more cross-border constituencies (i.e. involving several Member States) could 
be introduced, reflecting the importance that Article 191 of the EC Treaty accords to 
political parties at European level;

b) alongside a European notion of incompatibility (see Article 7(1) of the Act), a
European notion of eligibility and withdrawal of mandates could also be sketched out;

c) respect for the sovereignty of the people could be confirmed, so that the order of those 
elected cannot be changed, after voting, on the basis of party decisions or agreements1.

4. Obviously, if the European Parliament is to be the ‘judge’ of electoral disputes arising out 
of the provisions of the 1976 Act (see Article 12), the more detailed the provisions introduced 
into it are, the more Parliament will be able to decide on its own composition independently 
from the national authorities.

                                               
1 Some national laws would seem to allow this.


	724597en.doc

