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1. Introduction:

While free movement of workers was the logical economic complement of free movement of 
goods, services and capital within the EU, free movement of persons is the natural 
development of free movement of workers and has become one of the basic rights of EU 
citizens. 

According to the Fifth Report on Citizenship of the Union issued by the European 
Commission in 20081, as of 1 January 2006, there were approximately 8.2 million EU citizens 
who were exercising their right to reside in another Member State.

Right to free movement has a solid legal basis: Article 18 of the EEC Treaty and Article 45 of 
the Charter of fundamental rights state that every citizen of the Union has the right to move 
and reside freely within the territory of the European Union. This fundamental right is 
extended to members of the EU citizen's family.

In addition, the Lisbon Treaty gives to the principle of equality of EU citizens great attention 
and inserts in the Title dealing with democratic principles a provision (Article 9) stating that 
"In all its activities, the Union shall observe the principle of the equality of its citizens, who 
shall receive equal attention from its institutions, bodies offices and agencies. Every national 
of a Member State shall be a citizen of the Union. Citizenship of the Union shall be additional 
to national citizenship and shall not replace it".
Directive 38/2004 merges into a single instrument the complex legislative corpus (two 
regulations and nine directives) and the rich case-law of the European Court of Justice on the 
right of entry and residence for Union citizens. The Directive reduces formalities (e.g. by 
abolishing the system of residence permits for Union citizens) for Union citizens and their 
families (including "registered partners") and gives better protection against restrictions of the 
right of free movement. 

As a consequence it is now much easier for EU citizens to exercise their rights.

2. Background:

On 15 November 2007 the European Parliament adopted a Resolution2 calling on the 
Commission, without delay, to submit a detailed assessment of the steps taken by Member 
States to implement Directive 2004/38/EC and of the correctness of its transposition by the 
Member States, together with any necessary proposals, acting pursuant to Article 39 of that 
Directive.

With this Resolution the European Parliament also instructs its appropriate committee, in 
collaboration with the national parliaments, to complete an assessment of the problems 
entailed in transposition of the Directive, highlighting best practice and those measures that 
might lead to forms of discrimination among European citizens.

The Directive had already been object of LIBE Members attention: in December 2007 the 

                                               
1 REPORT FROM THE COMMISSION Fifth Report on Citizenship of the Union (1 May 2004 – 30 June 2007) COM(2008) 85 final
2http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007-0534+0+DOC+XML+V0//EN
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rapporteur addressed to Mr Frattini, former Commissioner for JLS, an oral question on the 
state of the implementation of the Directive1. Other parliamentary questions concerning the 
definition of family member have been addressed to the European Commission by MEPs 
Watson, Int'Veld and Cappato 2.

JURI Committee has launched a study on the implementation of Directive 38/20043. The 
study was externalised and the outcome will be available in November 2008.

At the LIBE meeting held on 28/29 May 2008 a first exchange of view on this issue took 
place. In this context the European Commission informed that between June 2006 and 
February 2007, 19 infringement procedures were opened for non-communication of national 
implementing measures, 4 of which had been referred to the European Court of Justice. 
Around 80 infringement procedures for wrong transposition of Directive 38/2004 are 
ongoing. 

In 2007 the Commission launched a study examining the conformity of transposition 
measures. The result will be taken into consideration by the Commission in the drafting of the 
report on the implementation of the Directive, which is supposed to be published by the end 
of 2008 (deadline required by Article 39 of the Directive expired on 30 April 2008).

3. The right to free movement according to Directive 38/2004:

The Directive sets the conditions under which EU citizens and their family members have the 
right of exit from their own Member State and the right of entry and residence in the other 
Member States. "Family members" means the spouse, the partner with whom the Union 
citizen has contracted a registered partnership4, the direct descendants who are under the age 
of 21 and the dependent direct relatives in the ascending line of the EU Citizen or of the 
partner. 

The Directive sets the principle that in order to have the right to exit, a valid identity card or 
passport is required. No exit visa or equivalent formality may be imposed.

The same principle applies to the right of entry and of residence: EU citizens have the right to 
entry with a valid ID or passport. In case their family members are not EU citizens, they need 
a passport (a simple ID is not accepted for that purpose). 

 In any case no entry visa or equivalent formality may be imposed on EU citizens. 
 Member States may require the person concerned to report his/her presence within its 

territory within a reasonable and non-discriminatory period of time. Failure to comply 

                                               
1http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+QT+H-2007-1069+0+DOC+XML+V0//EN&language=EN
2http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+WQ+E-2007-2822+0+DOC+XML+V0//EN; 
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2007-2822&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+WQ+E-2007-5426+0+DOC+XML+V0//EN&language=EN
3http://ted.europa.eu/Exec?DataFlow=ShowPage&Template=TED/N_one_result_detail_curr.htm&docnumber=44560-2008&docId=44560-
2008&StatLang=FR
4 According to article 2.2. b) of the Directive it is considered family member the partner with whom the Union citizen has contracted a 
registered partnership, on the basis of the legislation of a Member State, if the legislation of the host Member State treats registered 
partnerships as equivalent to marriage and in accordance with the conditions laid down in the relevant legislation of the host Member State.
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with this requirement may make the person concerned liable to proportionate and 
non-discriminatory sanctions.

EU citizens and their family members have the right of residence provided in Article 6 (for 
periods of less than 3 months) as long as they do not become an unreasonable burden on the 
social assistance system of the host Member State.

According to Article 7 of the Directive all EU citizens (with a valid ID or passport) shall have 
the right of residence on the territory of another Member State for a period longer than three 
months if they: 

1. are workers or self-employed persons; 
2. have economic resources and a comprehensive sickness insurance so that not 

to become a burden for the hosting Member States. 
3. are following a course of study and have a comprehensive sickness insurance;
4. are non EU citizens but are family members to persons belonging to these 

categories.

In general, EU citizens and their family members have the right of residence as long as they 
meet the conditions set by the Directive. In view of the assessment of the economic "self-
sufficiency", Member States may not lay down a fixed amount and in any case the amount 
cannot be higher than that required in the host Member State to have access to social security. 
The assessment must be done on a case by case base and taking into account the personal 
situation of the person concerned. 
An expulsion measure cannot be the automatic consequence of the recourse to the social 
assistance system of the host Member State and cannot be adopted against workers, self-
employed persons or job-seekers. 

In case of residence longer than 3 months, the hosting MS may require EU citizens to register 
with relevant authorities. In that case a registration certificate is immediately issued. 

A EU citizens who has legally resided in a host Member States for a continuous 5 year period 
obtain the right of permanent residence in the host Member State. Once the EU citizen has 
obtained the right to permanent residence, conditions demanded by Article 7 for temporary 
residence are no longer required.

Restrictions on the right of entry and the right of residence may be imposed only on grounds 
of public policy, public security or public health. Public policy, public security or public 
health shall not be invoked to serve economic ends. Nevertheless, as above said, the right of 
residence is recognised as long as the EU citizen does not become an unreasonable burden on 
the social assistance system of the host Member State and the conditions set in Article 7 are 
met.

Measures taken on grounds of public policy or public security must be proportionate and 
based exclusively on the personal conduct of the person concerned. These means that mass 
measures are not allowed and that each expulsion order must be issued on a case by case base. 
This is confirmed by the fact that previous criminal convictions shall not in themselves 
constitute grounds for taking such measures. Moreover, the personal conduct of the individual 
concerned must represent a genuine, present and sufficiently serious threat affecting one of 
the fundamental interests of society. Justifications that are isolated from the particulars of the 
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case or that rely on considerations of general prevention shall not be accepted. Before taking 
an expulsion decision on grounds of public policy or public security, the host Member State 
shall take account of considerations such as how long the individual concerned has resided on 
its territory, his/her age, state of health, family and economic situation, social and cultural 
integration into the host Member State and the extent of his/her links with the country of 
origin.

The host Member State may not take an expulsion decision against EU citizens or their family 
members, irrespective of nationality, who have the right of permanent residence on its 
territory, except on serious grounds of public policy or public security. Further guaranties are 
provided for minors and long period residents.

Expulsion for public health reasons may be ordered only in case of diseases with epidemic 
potential.

The person concerned must be notified in writing of the expulsion decision as well as of the 
grounds it is based on. The right to lodge an appeal is granted.

Member States may adopt proportionate measures to refuse, terminate or withdraw any right 
conferred by the Directive in the case of abuse of rights or fraud, such as marriages of 
convenience.

4. Best practices and measures that might lead to forms of discrimination among 
European citizens identified so far:

The implementation of the Directive by the Member States already gave rise to problems 
which had great resonance and which involved mainly free movement of people coming from 
the new Member States. 

Recent events occurred in Italy captured the attention of the press as well as of the main 
ONGs working in this area and were discussed by the European Parliament at the Plenary 
Session held on 20 May 2008. 

According to what reported by a delegation from the LIBE Committee that visited closed 
detention centres for illegal immigrants in Belgium1, in that Member State detention of EU 
citizens can be imposed merely because a simple administrative violation has been committed 
and a number of EU citizens are detained in detention centres for illegal immigrants2.

The Court of Justice is already dealing with this sensitive issue. The decision on a preliminary 
ruling asked by the Tribunal of Dambovita (Romania) has not been issued so far but the 
opinion of the Advocate General was published in February 20083. It focuses on Articles 18 

                                               
1 Catania Report on a visit to closed detention centres for asylum seekers and immigrants in Belgium by a delegation from the LIBE 
Committee.
2 The report says that according to Belgian law, citizens of the Union or members of their families may be detained for the period strictly 
necessary for their deportation if they have not complied with an order to leave the territory within the time limit set. In 2006 more than 700 
EU citizens have been detained in Belgian closed detention centres.
3Case C-33/07 Ministerrul Administratiei si Internelor v Gheorghe Jipa http://curia.europa.eu/jurisp/cgi-
bin/form.pl?lang=en&newform=newform&Submit=Submit&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&alldocrec=alldocrec&
docj=docj&docor=docor&docop=docop&docav=docav&docsom=docsom&docinf=docinf&alldocnorec=alldocnorec&docnoj=docnoj&docn
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TEC and Article 27 of the Directive and concludes that "failure by a Member States to 
examine the personal conduct of a person when restricting, on grounds of public policy or 
public security, his right to move freely in the territory of the Member States invalidates any 
justification of the restriction in question".

On the basis of the information gathered so far (above mentioned reports, case law of the 
Court of Justice, Commission's report on citizenship of the Union1 and individual complaints, 
petitions and EP questions) the following main issues were identified as problematic:

1. Notion of family member (Article 2.2) and if Member States consider same sex 
partners as family members (WQ: E-2822/07 and E-5426/07).

2. Authorisation of entry and issuing of residence cards for third country family members
(see, for instance: Petition 0830/2006, Petition 0646/2006 etc). 

3. Obstacles to free movement encountered by Union citizens travelling to another 
Member State due to the documents demanded by border authorities and air carriers. 

4. Interpretation by Member States of sufficient resources under Article 7.1 b) of the 
Directive.

5. Interpretation by Member State of the notion of "unreasonable burden to the social 
assistance system of the host member State" and if and in what cases the decision to 
expel a citizen of the Union who has become an unreasonable burden depends on the 
level of integration into the host Member State and the duration of his residence 
(Article 14, recital 10).

6. Interpretation by Member States of serious/imperative grounds of public policy and 
public security (Case C-33/07) and in what cases and on what grounds it can justify an 
expulsion order (Articles 27 and 28).

7. Abuse of rights and marriages of convenience (Article 35) 

Best practices and how to best implement the Directive will be further assessed.

5. A suggested approach:

On the basis of the list of problematic topics identified, a questionnaire will be drafted and 
sent to national Parliaments in order to have information on transposing legislation, 
administrative procedures and practical implementation of the Directive.

The same questionnaire will also be sent to Ministries of Interior and Immigration national 
offices.

Information gathered with the questionnaires and the other tools above mentioned might be 
complemented by visits in Member States which highlight the most peculiar situations.

The outcome of the questionnaires and of the visits, the result of the study ordered by the 
JURI Committee and of the report of the European Commission, as well as the opinion by the 
JURI Committee and of the Petition Committee, will be a solid basis to draft a comprehensive 
picture of problems and best practices entailed in the transposition of the Directive.
                                                                                                                                                  
oor=docnoor&typeord=ALLTYP&allcommjo=allcommjo&affint=affint&affclose=affclose&numaff=C-
33%2F07&ddatefs=&mdatefs=&ydatefs=&ddatefe=&mdatefe=&ydatefe=&nomusuel=&domaine=&mots=&resmax=100
1 REPORT FROM THE COMMISSION Fifth Report on Citizenship of the Union (1 May 2004 – 30 June 2007) COM(2008) 85 final
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