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‘The most sacred, the most legitimate, the most 
indisputable, and if I may say so, the most 
personal of all properties is the work which is
the fruit of a writer’s thoughts... because it is 
extremely just that men who cultivate the domain
of ideas be able to draw some fruits of their 
labors, it is necessary that, during their whole
lives and some years after their deaths, no one
may, without their consent, dispose of the 
product of their genius. But also, after the 
appointed period, the public’s property begins, 
and everyone should be able to print and publish 
the works that have contributed to enlighten the 
human spirit.’

Isaac Le Chapelier, 1791
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I. WORKING GROUP ON COPYRIGHT

1. Make-up and aim

The Committee on Legal Affairs decided, at its meeting on 9 September 2008, to set 
up a Working Group on Copyright made up of members of the committee, with the 
participation of members of the Committee on Industry, Research and Energy, the 
Committee on the Internal Market and Consumer Protection, and the Committee on 
Culture and Education.

The Working Group on Copyright was made up of the following members: Jacques 
Toubon (Coordinator, JURI, PPE-DE), Sharon Bowles (JURI, ALDE), Eva 
Lichtenberger (JURI, Verts), Manuel Medina Ortega (JURI, PSE), Francesco Enrico 
Speroni (JURI, UEN), Daniel Strož (JURI, GUE), Pilar del Castillo Vera (ITRE, 
PPE-DE), David Hammerstein (ITRE, Verts), Catherine Trautmann (ITRE, PSE), 
Janelly Fourtou (IMCO, ALDE), Joel Hasse Ferreira (IMCO, PSE), Ruth Hieronymi 
(CULT, PPE-DE) and Helga Trüpel (CULT, Verts).

The aim of the Working Group on Copyright was to review the area of copyright 
within the Community legislative framework in order to draft a memorandum on the 
challenges and prospects for the future of copyright in the European Union –
particularly in relation to technical advances and the information society. The 
memorandum could serve as a starting point for the European Parliament’s future 
legislative activities in the field of copyright.

2. Working method

The Working Group on Copyright was assisted in its work by a project team, 
coordinated by the secretariat of the Committee on Legal Affairs, made up of: María 
José Martínez Iglesias (Head of Unit – JURI), Giorgio Mussa (JURI), Ewa 
Wojtowicz (JURI), Stephanie Biasoli (CULT), Zsuzsanna Laky (ITRE), Elodie 
Thirion (IMCO), Roberta Panizza (Policy Department) Claire Genta (Policy 
Department), Ulrich Rosslein (Legal Service), Marie-Christine Amiot (PPE-DE),
Marisol Guirao Galdón (PSE), Ursa Pondelek (ALDE), Valeria Ghilardi (UEN) and
Francesca Beltrame (Verts).

The project team has met at least once a month and before each Working Group 
meeting in order to prepare the points for discussion for the exchanges with experts 
and to draw up policy background notes. These notes, all with the same structure: 
introduction, presentation of a legal framework, present situation and pending issues,
dealt with the following subjects:

1. The general principles of copyright and the term of protection of copyright and 
related rights in the context of the European Union.

2. Competition law and copyright.
3. Exceptions to copyright in the context of education, scientific research and 

culture.
4. Copyright and the audiovisual sector.
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5. Copyright and music.
6. The copyright enforcement: piracy and sanctions.

These policy background notes, taken together, having been amended as a result of 
the discussions and the suggestions of members of the Working Group, contributed, 
under the direction of the coordinator, Jacques Toubon, to the drafting of the final 
version of the memorandum submitted to the Committee on Legal Affairs at its 
meeting on 30 April 2009.

3. The debates

The constituent meeting of the Working Group on Copyright took place on 
25 September 2008. Since then, the Working Group has met six times and debated the 
following:

1. Meeting on 12 November 2008:

Debate on copyright and the case-law of the Court of Justice: exchange of views with 
Ulrich Rosslein of the European Parliament’s Legal Service, and

Debate on copyright and competition law: exchange of views with Cecilio Madero, 
director at the European Commission’s DG Competition.

2. Meeting on 10 December 2008:

Debate on copyright exceptions in the world of education, scientific research and 
culture, including questions related to e-learning, e-teaching, digital libraries, free 
licences and ‘Open Access’, with an exchange of view with the following experts, 
selected in conjunction with the Culture Committee:

- Tilman Lueder, Head of Unit, ‘Copyright and Knowledge-based Economy’ in 
the European Commission’s DG Internal Market,

- Antoine Aubert, European Copyright Policy Counsel, Google, and
- Anne Bergman-Tahon, Director, Federation of European Publishers.

3. Meeting on 28 January 2009:

Debate on copyright and the audiovisual sector, in particular questions related to 
downloading and sport, with an exchange of views with experts selected in 
conjunction with the Culture Committee:

- Gregory Paulger, Director at the European Commission’s ‘Information Society 
and Media’ Directorate-General, Directorate A: ‘Audiovisual, Media, Internet’,

- Cécile Despringe, CEO of the Federation of European Film Directors, and
- David Grosz, General Secretary of Orange’s Content Department.

4. Meeting on 25 February 2009:

Debate on copyright and music, including private copying, online access and 
interoperability: exchange of views with the following experts: 
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- Philippe Aigrain, expert, author of the book ‘Internet et Création’ (published by 
Inlibroveritas, Paris)

- Olivia Regnier, IFPI, and
- Ed Goodmann, a young expert presenting the viewpoint of certain consumers.

5. Meeting on 18 March 2009:

Debate on piracy and sanctions in the framework of the application of Community 
legislation: exchange of views with the following experts:

- Ted Shapiro, Motion Picture Association, senior Vice-President and General 
Counsel, EMEA, and

- Dr Rufus Pollock, Emmanuel College, University of Cambridge, Affiliate,
CIPIL, Faculty of Law, University of Cambridge.

6. Meeting on 15 April 2009:

Presentation by Peter Weber of the White Paper on Copyright drawn up by the 
European Broadcasting Union, followed by an exchange of views.

General discussion on the memorandum with a view to its presentation to the 
Committee on Legal Affairs.
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II. A BRIEF INTRODUCTION TO THE HISTORY OF COPYRIGHT

Copyright is closely linked to the process of creating and disseminating contemporary 
European culture.

The history of the development of copyright goes back to the Renaissance and the 
invention of printing. Until the Middle Ages, in fact, the great majority of texts, 
disseminated thanks to the work of copyists, were either religious texts or the work of 
very ancient authors, going back chiefly to the classical era. Starting from the 15th

century, copyright was applied first of all to literary works, but at that time the 
protection applied more to bookseller-printers than to authors. It was during this 
period that the Republic of Venice granted the German von Speyer the exclusive 
privilege of managing all printing activities for five years, in exchange for the 
introduction of the art of printing to its territory.

The current form of protection of intellectual works was confirmed in France at the 
end of the 18th century with the revolutionary legislation, particularly through the 
adoption by the Constituent Assembly of the decree-laws of 13 and 19 January 1791 
establishing the ‘right of performance’ relating to plays and the decrees of 19 and 
24 July 1793 establishing the ‘exclusive right of reproduction’ relating to the 
‘property rights of authors of writings of all kinds, of composers of music, of painters 
and illustrators’. At this period the term ‘literary and artistic property’ was still used, 
not ‘copyright’, which was first used in 1838 by the jurist Renouard (moral rights).

It is conception of copyright that forms the basis of Article 27 of the UN’s Universal 
Declaration of Human Rights, which stipulates that: ‘1) Everyone has the right freely 
to participate in the cultural life of the community, to enjoy the arts and to share in 
scientific advancement and its benefits. 2) Everyone has the right to the protection of 
the moral and material interests resulting from any scientific, literary or artistic 
production of which he is the author.’

The legal principles specific to copyright law have effectively accompanied the 
development and large-scale dissemination of modern European culture throughout 
the emergence and application of scientific and technological innovations: 
photography, film, radio broadcasting and, now, digitisation.
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III. COPYRIGHT: LEGAL FRAMEWORK, DEFINITIONS AND 
GENERAL PRINCIPLES

1. Legal framework

1.1 International copyright protection

Copyright protection is managed at international level, in particular by the World 
Intellectual Property Organization (WIPO). The main legal instrument, adopted by 
WIPO, is the Berne Convention for the Protection of Literary and Artistic Works, of 
9 September 1886, to which all the EU Member States are contracting parties. The 
WIPO Copyright Treaty of 20 December 1996 added to it by bringing up to date 
international protection of copyright and related rights in the Internet era. The 
European Community acceded to the Treaty by means of the Council Decision of 
16 March 20001 and implemented the resulting obligations through 
Directive 2001/29/EC on the harmonisation of certain aspects of copyright and 
related rights in the information society2.

1.2 Community law

At Community level, it should be noted that copyright is not specifically referred to 
as such by the EC Treaty. Copyright is mainly governed by national laws. On this 
point, it should not be forgotten that Article 295 of the EC Treaty stipulates that the 
‘Treaty shall in no way prejudice the rules in Member States governing the system of 
property ownership’. Nonetheless, copyright is not foreign to the Community’s legal 
system. Thus many aspects of copyright have been harmonised by Community 
directives, in the context of the internal market. A list of these legal instruments is set 
out in Annex 1.

2. Definition of copyright and related rights

The term ‘copyright’ refers to all the rights enjoyed by creators in respect of their 
literary and artistic works.

Copyright, on the one hand, and industrial property, on the other, constitute the two 
branches of intellectual property. While industrial property covers inventions 
(patents), trademarks, industrial drawings and models and geographical indications, 
copyright covers literary and artistic works, namely novels, poems and plays, films, 
musical works, works of art such as drawings, paintings, photographs and sculptures, 
as well as architectural creations.

Rights known as rights related to copyright are rights possessed by performing artists 
in respect of their performances, producers of sound and video recordings in respect 
of their recordings and broadcasting organisations in respect of their radio and 

                                               
1 Council Decision 2000/278/EC of 16 March 2000 on the approval, on behalf of the European 
Community, of the WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty 
(OJ L 89, 11.4.2000, p. 6).
2 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 (OJ L 167, 
22.6.2001, p. 10).
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television programmes. This category of rights has become increasingly important in 
recent decades.

3. The subject matter of copyright

Copyright protects intellectual works, i.e. ‘every production in the literary, scientific 
and artistic domain, whatever may be the mode or form of its expression...’3. The 
work must be expressed in a form that makes it physically perceptible, ideas and 
concepts being excluded from copyright protection. This principle has been 
confirmed by the WIPO Copyright Treaty (Article 2).

It is important to point out that copyright does not relate to the physical object in 
which the creation is contained but to the creation itself. It follows that copyright is 
independent of physical property rights over the physical object, and thus the sale of 
the physical object containing the work does not entail the transfer of copyright, 
which must take place in a specific manner.

Protected works

The Berne Convention sets out the following list of works protected by copyright:

 books, pamphlets and other writings;
 lectures, addresses, sermons and other works of the same nature;
 dramatic or dramatico–musical works;
 choreographic works and entertainments in dumb show;
 musical compositions with or without words;
 cinematographic works, to which are assimilated works expressed by a process 

analogous to cinematography;
 works of drawing, painting, architecture, sculpture, engraving and lithography;
 photographic works, to which are assimilated works expressed by a process 

analogous to photography;
 works of applied art;
 illustrations, maps, plans, sketches and three-dimensional works relative to 

geography, topography, architecture or science.

Translations, adaptations, arrangements of music and other alterations of a literary or 
artistic work are also protected as original works without prejudice to the copyright in 
the original work.

Collections of literary or artistic works such as encyclopaedias and anthologies 
which, by reason of the selection and arrangement of the contents, constitute 
intellectual creations are protected as such, without prejudice to the copyright in each 
of the works forming part of such collections.

This list is not exhaustive, thus making it possible to take into account new 
intellectual creations. By way of example, one might mention computer programmes, 

                                               
3 Article 2(1) of the Berne Convention.
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to which copyright protection has been extended, within the Community legal system, 
by Directive 91/250/EEC4 and, at international level, by the WIPO Copyright Treaty.

4. Copyright holders

The original copyright holder is always the author himself. The Berne Convention 
does not define the concept of ‘author’. However, it creates a presumption of 
authorship based solely on the fact of the name appearing on the work (Article 15(1)).

Identifying the copyright holder may become more complicated if the works are 
created by an author who is employed, or when they are created by several persons 
working together (collaborative work), or under the direction of a principal (collective 
work). In some national legal systems, including French law, the principle is that an 
employee is the copyright holder of works created during his working time. However,
a clause in his contract of employment stipulating that rights in the works created are 
transferred to the employer enables the employer to become the holder of the 
economic rights in the works. The moral rights remain, however, the property of the 
author who is an employee.

A collaborative work exists when more than one author has participated in its 
creation, and the work of each author can be separated out from the whole. The work 
is therefore the joint property of these co-authors, who exercise their rights by mutual 
agreement. For example, an audiovisual work (film, advertisement, cartoon, 
animation) is considered to be a collaborative work, and all the rights are presumed to 
have been transferred to the producer.

A work is known as a ‘collective work’ when it has been created at the initiative of 
one person, who makes it public under his direction and his name. The copyright in 
the collective work is then attributed to the person (in most cases, a legal person) that 
has taken the initiative to create it, has been responsible for leading the work and 
under whose name the work has been published or made public.

5. The content of copyright

Copyright covers two types of prerogatives, which are economic rights, which enable 
the author to authorise various methods of use of his work and to receive 
remuneration in exchange, and moral rights, the aim of which is to protect the figure 
of the author as expressed through his work.

5.1 Moral rights

Pursuant to Article 6bis of the Berne Convention, ‘Independently of the author’s 
economic rights, and even after the transfer of the said rights, the author shall have 
the right to claim authorship of the work and to object to any distortion, mutilation or 
other modification of, or other derogatory action in relation to, the said work, which 

                                               
4 Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs 
(OJ L 122, 17.5.1991, p. 42).
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would be prejudicial to his honour or reputation.’ It follows from this that moral 
rights include a right of authorship and a right to respect for the work.

These are rights relating to personality which are inalienable and inextinguishable. 
They therefore belong to the author from the time when the work is created, and 
cannot under any circumstances be transferred to a third party, in contrast to 
economic rights, and are not lost if they are not used.

More specifically, the right of authorship consists of the right to respect for the name 
of the author and the status of the author. The author has the right to require his name 
to be placed on the work. The right to respect prevents a third party, even if he owns 
the economic rights, to modify, cut or add elements which the author has not 
expressly authorised.

5.2 Economic rights

Economic rights give the author an exclusive right with regard to the exploitation of 
his work. Any exploitation of a work thus requires the written authorisation of the 
author. The author must have systematically granted an exploitation licence or a 
transfer of the economic rights, whether in full or in part, exclusively or non-
exclusively, with or without charge.

The rights concerned are, more specifically, as follows:

 the right of performance or communication to the public of the work (Article 11 
and following of the Berne Convention),

 the right of reproduction of the work (Article 9 of the Berne Convention). 
Reproduction consists of the physical fixation of the work by any process on a 
base and permits indirect representation of the work. It applies to all imaginable 
forms of copying (engraving, photocopies, etc.),

 the right of resale, belonging solely to authors of works of graphic or three-
dimensional art, which enables them to receive a percentage of the resale price of 
their drawings, pictures or sculptures (Article 14ter of the Berne Convention),

 the right to make available to the public the original and copies of the work in the 
form of sale, rental or loan (Articles 6 and 7 of the WIPO Copyright Treaty).

It should be borne in mind that many provisions of the Berne Convention and the 
WIPO Copyright Treaty were reproduced in Directive 2001/29/EC, which lays down 
matters including the right of reproduction, communication and distribution. With 
regard to resale rights, Directive 2001/84/EC5 achieved a certain degree of 
harmonisation of national laws, while the rental and loan of originals and 

                                               
5 Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001 on the 
resale right for the benefit of the author of an original work of art (OJ L 272, 13.10.2001, p. 32).
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reproductions of works protected by copyright are covered by 
Directive 2006/115/EC6.

6. Principle of territoriality of copyright

The copyright system currently in force is based on the principle of territoriality, 
which is a key concept in intellectual property. It should be emphasised that it is also 
a concept of long-standing ambiguity, both in regard to its foundation and its 
consequences. Two specific principles may be distinguished: the principle of 
limitation of territoriality, under which a subjective right only exists and has effect in 
the geographical territory covered by the legal system which created it, and the 
principle of territoriality of conflict of laws, under which the international law of 
intellectual property is governed by the law of the country for the territory of which 
the existence and effect of a subjective intellectual property right are claimed.

These principles are included in and may be deduced from Article 5 of the Berne 
Convention.

7. The term of copyright protection 

Pursuant to the Berne Convention, as soon as the work is created, the author benefits 
from copyright protection. Legal protection is granted to the author simply as a result 
of creating an intellectual work and is not subject to any administrative formalities for 
registration or formalities of other kinds being carried out.

The term of the rights differs according to whether they are moral rights or economic 
rights. Whereas the moral rights continue to exist, without any time restriction, even 
after the work has entered the public domain (they are passed on to the beneficiaries 
after the author’s death), the exploitation rights granted to authors are subject to a 
time restriction.

With regard to these rights, the Berne Convention only makes provision for minimum 
protection terms, namely the life of the author and 50 years after his death, thus 
leaving to the States party to the Convention the option to grant longer terms.

A longer term of protection is, however, laid down by Community law. 
Directive 2006/116/EC – codifying Directive 93/98/EEC – on the term of protection 
of copyright and certain related rights7 thus sets the term of protection of copyright in 
a literary or artistic work at 70 years after the death of the author, irrespective of the 
date when the work is lawfully made available to the public. With regard to related 
rights, it harmonises and sets the term of their protection at 50 years after the event 
which sets the term running.

                                               
6 Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on 
rental right and lending right and on certain rights related to copyright in the field of intellectual 
property (codified version) (OJ L 376, 27.12.2006, p. 28).
7 Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 
(codified version) (OJ L 372, 27.12.2006, p. 12).
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It should be noted that the Commission has drawn up a proposal for a directive 
amending Directive 2006/116/EC8 with the intention of extending from 50 to 95 years 
the term of protection of related rights for performers and record producers. The 
Committee on Legal Affairs adopted at first reading the report on this proposal on 
12 February 20099. Its adoption is expected at the European Parliament’s plenary 
part-session of May 2009.

                                               
8 COM(2008)0464.
9 A6-0070/2009.
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IV. THE CASE-LAW OF THE COURT OF JUSTICE

1. The role of the ECJ

It should be emphasised that the ECJ is not a copyright court. Most of the decisions 
on copyrights in EU are taken by national courts. Compared to other forms of 
intellectual property, such as trademarks, there is not a vast case-law of the ECJ 
dealing specifically with copyright. Nevertheless, there are some areas where 
questions related to copyright have come under the ECJ’s jurisdiction:

 copyright and the internal market,
 the interpretation of acquis communautaire on copyright,
 the conflict between copyright and other fundamental rights,
 copyright and competition law.

2. Copyright and internal market

Before any harmonisation of copyright issues at Community level took place, the ECJ 
ruled in a number of cases that the national legislation on the protection of copyrights 
was in conflict with fundamental freedoms of the EC Treaty. By and large, it can be 
said that the ECJ has been successful in eliminating restrictions to the free movement 
of goods on grounds of such rights.

The main conclusion from the judgments is that there is a distinction between the 
existence and exercise of copyright10. Although the existence of copyright is 
governed by the laws of the Member States, their exercise, as the exercise of any 
other intellectual property right, can fall within the scope of the EC Treaty. Thus 
copyright may be limited in its effect if its exercise restricts the free movement of 
goods. In this context, the ECJ made some basic legal considerations in order to strike 
a balance between the fundamental freedoms of the EC Treaty and the protection of 
copyright under national law.

The ECJ also defined the conditions for the exhaustion of copyright protection in the 
internal market in order to balance two concerns: 1) the free movement of goods 
guaranteed by Article 28 of the EC Treaty with 2) the legitimate interests of copyright 
holders which are recognised by Articles 30 and 295 of the EC Treaty. The concept of 
exhaustion is based on the idea that where goods are lawfully placed on the market of 
a Member State, copyright cannot be relied upon to restrict the free circulation of 
those goods11.

                                               
10 See e.g. Case 78/70 Deutsche Gramophone. According to the ECJ’s strict interpretation, exceptions 
to the free movement of goods for industrial and commercial property (Article 30 of the EC Treaty) are 
only permitted to the extent that ‘they are justified for the purpose of safeguarding rights which 
constitute the specific subject matter for such property’. In the case of copyright, it can be concluded 
that its ‘specific subject matter’ is the right of reproduction, distribution, just remuneration and normal 
exploitation. 
11 See Case 78/70 Deutsche Gramophone and Joined Cases C55/80 and 57/80 Musik-Vertrieb v 
GEMA.
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Exhaustion rules are now explicitly contained in several Community directives 
concerning copyright12. For a distribution right to be exhausted, two conditions must 
be fulfilled: the protected work has to be placed on the market with the consent of the 
right-holder and the work has to be placed on the market in the Community. 
Therefore the ECJ recently ruled with regard to Directive 2001/29/EC that Member 
States must not maintain or introduce in their domestic legal orders rules on 
international exhaustion, i.e. rules according to which a distribution right is (also) 
exhausted where the first marketing takes place outside the Community (C-470/04 
Laserdisken).

3. Interpretation of the acquis communautaire on copyright

Cases concerning interpretation of acquis communautaire usually result from requests 
for preliminary rulings and often deal with specific aspects of the directives. For this 
reason it is difficult to recognise a general pattern of the ECJ’s jurisprudence. 
However, the interpretation given by the ECJ is binding for the national courts and 
gives guidance to the Community legislator13.

4. Copyright and fundamental rights

Certain fundamental rights can easily be in conflict with copyright, for example the 
freedom of expression and the right to data protection14. In general, according to the 
ECJ, Community law must allow for a fair balance between the various fundamental 
rights involved. Member States must not apply Community law in a way which 
would be in conflict with those fundamental rights or with other general principles of 
law, such as the principle of proportionality.

5. Copyright and competition law 

The ECJ’s jurisprudence addressed also the issue of copyright in the context of 
competition rules. The problem arising in this context results from the fact that 
copyright, as an exclusive intellectual property right, constitutes per se a legal 
monopoly which is in a potential conflict with the free competition on the market. If 
such legal monopoly results in a factual monopoly on the market there is a risk that 
the copyright holder abuses a dominant position in breach of Article 82 of the EC 
Treaty. In practise in copyright cases the abuse of a dominant position is rather rare.

The ECJ dealt however with the issue of granting of licences and dominant position. 
In principle, the copyright holder has the right to refuse the granting of the license. 
Only in exceptional circumstances does such a refusal to licence constitute abusive 
conduct. For instance in Joined Cases C-241/91 P Magill TV, Irish and British 
television broadcasting companies refused to grant copyright licences to publish their 

                                               
12 For example, Article 4(2) of Directive 2001/29/EC reads: ‘The distribution right shall not be 
exhausted within the Community in respect of the original or copies of the work, except where the first 
sale or other transfer of ownership in the Community of that object is made by the right-holder or with 
his consent.’ See also Article 9(2) of Directive 92/100/EEC on rental and lending rights, Article 4(c) of 
Directive 91/250/EEC on the legal protection of computer programs.
13 For examples of rulings concerning Directive 2001/29/EC see: C-470/04 Laserdisken, C-456/06 
Peek & Cloppenburg v Cassina or C-306/05 Sociedad General de Autores v Rafael Hoteles.
14 See C-470/04 Laserdisken and C-276/06 Productores de Musica v Telefonica.
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weekly programme listings in the Magill TV Guide for Ireland. The ECJ required a 
compulsory copyright licence owing to abuse of a dominant position in excluding 
competition and preventing without reasonable justification the introduction of a new 
product (a comprehensive, weekly television guide) to the detriment of consumers.

The ECJ also applied the essential facilities doctrine in the context of copyright. In a 
number of cases the ECJ fine-tuned the conditions under which the refusal by an 
undertaking to grant a license on its copyright to another undertaking which wishes to 
provide similar products or services, constitutes an abuse of a dominant position 
(‘essential facilities doctrine’), e.g. C-418/01 IMS Health:

 the undertaking which requested the licence intends to offer on the same market 
new products or services not offered by the owner of the copyright and for which 
there is a potential consumer demand,

 the refusal is not justified by objective considerations,
 the refusal is such as to reserve to the owner of the copyright the market in the 

Member State concerned by eliminating all competition on that market.

Specific aspects of the relations between copyrights and competition are addressed in 
more detail in Chapter IX.
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V. EXCEPTIONS TO COPYRIGHT IN THE CONTEXT OF EDUCATION, 
SCIENTIFIC RESEARCH AND CULTURE

1. Introduction

Two seemingly contradictory lines of thought have marked and continue to mark the 
development of copyright in the context of education, scientific research and culture. 
On the one hand, there is the reasoning that emphasises that knowledge, both cultural 
and scientific, ought to be made available to the public as society’s public assets and, 
on the other hand, there is the argument that places the emphasis on the protection of 
the legitimate rights of authors in their works. The exceptions to authors’ rights which 
are in force in fact reflect a balance between these two points of view. The current 
emergence of various alternative movements, particularly in the scientific realm, 
seems to be casting doubt upon this balance.

The Internet has transformed the physical and economic facts of the dissemination of 
scientific knowledge and cultural heritage. It has made the immediate, universal 
dissemination of scientific and cultural content technically possible. The interests and 
stakes are complex, both for authors and for the publishing industry.

In the context of the rapid development of new technologies, it therefore seems 
necessary to find a balance once more between the remuneration of authors, who are 
a source of innovation and creativity, and public access to cultural and scientific 
materials.

2. Legal framework

The Berne Convention leaves to the contracting parties the responsibility for 
establishing exceptions to economic rights, except for short quotations and 
illustrations for teaching purposes, which must be made free under certain conditions 
(see Articles 9 and 10). In addition, exceptions to the right of reproduction must meet 
the following three conditions: they must be limited to ‘special cases’, they must not 
conflict with the normal exploitation of the work and they must not unreasonably 
prejudice the legitimate interests of the author. These conditions are cumulative.

With regard to Community law, Directive 2001/29/EC sets out a long list of 
exceptions, the majority of which are optional. Optional exceptions to copyright in 
relation to the dissemination of knowledge are, firstly, the exception for the benefit of 
libraries and archives and, secondly, the exception authorising dissemination of works 
for the purposes of teaching and research. Only one exception to the right of 
reproduction is compulsory. It concerns certain temporary acts of reproduction that 
form an integral part of a technological process the aim of which is to permit a lawful 
use or a transmission in a network between third parties by an intermediary, of a work 
or other subject-matter, with no independent economic significance.

3. Issues: emerging phenomena

By way of information, we describe below emerging phenomena existing today in the 
scientific and cultural world. The promotion of free software and open sources, as 
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well as the specific examples relating to online training, show us the complexity of 
the current issues connected to copyright and the dissemination of knowledge.

3.1 Free access or open access

The free access movement encourages free access to all scientific publications on the 
Internet. The expression ‘work made freely available’ therefore refers to any work 
protected by copyright which is freely made available on line, free of charge, by its 
author. Free access consists on the one hand of the publication of works in a free 
access journal and on the other hand of self-archiving, which is the publication of an 
article in a traditional journal and the provision of free online access to the same 
article in an open archive. 

3.2 Free licences

A free licence is a licence which applies to any work for which the author has 
assigned all or part of the copyright that belongs to him. Today, the majority of works 
with free licences are available free of charge. If a work with a free licence is only 
initially available in exchange for payment, then following the first broadcast, the 
work may be rebroadcast free of charge completely legally. The principle of the free 
licence does not make it impossible to charge for access to a work, but only provides 
freedoms in relation to the work once it has been obtained.

3.3 Copyleft, or the principle of ‘authorised copying’

A work subject to the principle of copyleft15 is a free work, all the modified and 
extended versions of which are also free. The author of a work under the copyleft
regime thus gives users the opportunity to copy, modify or distribute the work, 
subject to the condition that any person who might modify the work is obliged to 
redistribute the modified work under the same conditions as the original work, i.e. 
under the copyleft regime. However, not all free licences are based on the principle of 
copyleft. 

3.4 Creative Commons licences

Creative Commons licences enable the authors to indicate what rights they have 
decided to retain or to relinquish to the benefit of other creators. These licences are 
often considered to be even more ‘free’, since they make it possible to make use of a 
free work without any restriction. The choice is therefore left to the authors/creators, 
who decide whether or not they wish the works to be paid for.

                                               
15 In legal terms, the basis of copyleft is contract law: a licence is a unilateral contract which abides by 
the statutory requirements of intellectual property. The licence thus serves as the law between the 
parties.
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3.5 The EUPL16

Adopted by the IDABC programme17, the EUPL, a free, multilingual licence which 
came into being in January 2007, makes it possible to distribute an IT product 
developed for European Union public administrations, businesses and citizens. The 
EUPL meets the need to find a European equivalent to the US public licence (GPL:
General Public License), published by the Free Software Foundation (FSF), whose 
specific features are based on US law and which do not correspond to a European 
vision of intellectual property law.

3.6 Digital libraries

Launched in 2005, the ‘i2010: digital libraries’ initiative18 aims to make the whole of 
Europe’s cultural and scientific record accessible for all, while preserving it for future 
generations19.

3.6.1 Europeana

The European digital library ‘Europeana’ today constitutes a common point of access 
for the consultation of digitised versions of a huge collection of documents held by 
European libraries, museums and archives. Europeana is based on close cooperation 
with the national libraries and other cultural bodies of the Member States. It makes it 
possible to offer access, currently, to more than 2 million documents, with a 
proclaimed aim of having 10 million documents by 2010. 

The digitisation process may prove problematic because of the legislation in force in 
relation to intellectual property. Directive 2001/29/EC20 lays down, on this point, an 
exception for specific acts of reproduction made by publicly accessible libraries, 
educational establishments, museums or archives. The implementation of this non-
mandatory exception varies from Member State to Member State. In the context of 
Community legislation and the international treaties in force, material resulting from 
digitisation may therefore only be made accessible on line if it is in the public domain 
or if the copyright holders have given their explicit consent. It is for this reason that 
Europeana only concentrates on works in the public domain.

                                               
16 The European Union Public Licence.
17 See the IDABC (Interoperable Delivery of Pan-European eGovernment Services to Public 
Administrations, Business and Citizens) Community programme.
18 Commission Communication of 30 September 2005, ‘i2010: digital libraries’, COM(2005)465 final.
19 Several significant documents have since added to the communication that launched the initiative, in 
particular Commission Recommendation 2006/585/EC of 24 August 2006 on the digitisation and 
online accessibility of cultural material and digital preservation (OJ L 236, 31.8.2006, p. 28), the 
European Parliament resolution of 27 September 2007 on i2010: towards a European digital library 
(2006/2040(INI)), the Council conclusions on the Digitisation and Online Accessibility of Cultural 
Material, and Digital Preservation of 7 December 2006 (2006/C 297/01) and the Communication on 
Europe’s cultural heritage at the click of a mouse, Progress on the digitisation and online accessibility 
of cultural material and digital preservation across the EU of 11 August 2008, COM(2008)513 final.
20 Article 5(2) of the directive lays down, in particular, that Member States may provide for exceptions 
or limitations in respect of specific acts of reproduction made by publicly accessible libraries or by 
archives which are not for direct or indirect economic or commercial advantage. Article 5(5) provides 
that ‘The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall only be applied in 
certain special cases which do not conflict with a normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the legitimate interests of the right-holder.’
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3.6.2 Europeana and access to works under copyright

In the case of orphan works21, and also that of out-of-print works, the mechanisms for 
granting licences may facilitate the granting of rights22. Solutions facilitating the 
search for the right-holders for orphan works have also been put in place, such as the 
ARROW project. 

The ARROW project

Funded by the European Commission within the framework of the eContentPlus
programme, ARROW creates an infrastructure that brings together information on 
rights, facilitating access to the information available on the status of protection of 
works and their right-holders. In order to ensure interoperability between such
resources, the project also encourages the use of international standards for 
identification, description (metadata), protocols and exchanges over the Internet.

The project, which involves libraries, publishers and authors as well as both European 
and national management companies, therefore has the aim of allowing institutions 
wishing to digitise works still under copyright protection to carry out a diligent 
search23, by making available tools tailored to simplifying and facilitating the search 
for information concerning the holders of these rights.

The case of commercial works

Europeana also has a mission to provide, alongside documents which are free of 
rights, documents subject to copyright, while strictly adhering to national, 
Community and international legislation on intellectual property. Aside from the case 
of orphan works, for which the ARROW project, although only recently introduced, 
may provide an appropriate solution, several possibilities remain to be examined with 
regard to access to commercial works.

3.6.3 The Google books agreement in the United States

Google recently signed an agreement24 worth USD 125 million with five large 
publishers from the Association of American Publishers in order to extend online 
access to millions of books and other documents protected by copyright in the United 
States. Up until then, Google had placed on line short extracts from books without 
any authorisation from the right-holders, which had caused it considerable 
difficulties, particularly with regard to publishers.

This agreement sets out to remunerate the authors and to permit them to control 
access to their works through the introduction of a register of rights in books. The 
                                               
21 Orphan works are works protected by copyright but for which it is difficult, or even impossible, to 
find the rightholder.
22 See the article ‘Audiovisual Archives and the Inability to Clear Rights in Orphan Works’, IRIS Plus, 
European Audiovisual Observatory, April 2007.
23 Cf. Memorandum of Understanding on orphan works of 4 June 2008,
http://ec.europa.eu/information_society/activities/digital_libraries/doc/hleg/orphan/mou.pdf
24 See Settlement agreement ‘The Authors Guild, Inc., et al., Plaintiffs, v Google Inc., Defendant.’ 
United States District Court Southern District of New York, No: 05 CV 8136.
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number of works available on line will increase and readers will have free access to 
20% of the selected books. They will also be able to buy the entire work on line.

Through this agreement, Google finds itself in a de facto monopoly situation in US 
territory. The fact that it also reserves the right to withdraw certain works without 
giving any justification, for ‘editorial’ reasons, also raises the question of possible 
censorship. It is permissible to wonder about the consequences of such a monopoly 
for the distribution of books on line; it would seem to run counter to the interests of 
citizens, the book industry and also cultural diversity.

While it does not seem possible to transpose the Google model to Europe, other 
possibilities could be sketched out. Access to the whole of a protected work could be 
provided, for example, from specialised sites in agreement with the right-holder and 
in return for fair remuneration25. A solution that could be envisaged in the short term 
would therefore be to create gateways between commercial sites and libraries, as is 
already the case in France, with the Gallica 2 portal.

                                               
25 See European Parliament resolution of 27 September 2007 on i2010: towards a European digital 
library (2006/2040(INI)).
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VI. COPYRIGHT AND THE NEW TECHNOLOGIES: THE 
AUDIOVISUAL AND MUSIC SECTORS

1. Introduction

Convergence in the realm of the media as well as the development of new 
technologies have enabled consumers to have immediate access, wherever they are, to 
online works. The range of non-analogue audiovisual services, in particular, has 
expanded to such a great extent in recent years that the possibilities on offer might 
now seem unlimited. Nonetheless, despite the huge range of what is on offer, 
consumers still experience restrictions and limitations, mainly because of the 
principle of territoriality of copyright or lack of interoperability, and are therefore not 
able to benefit fully from all the opportunities associated with the new technologies.

First of all, we need to make a distinction between the various types of creative 
content available online. In fact, solutions which might prove satisfactory for a certain 
type of work, such as online music, would not necessarily be relevant for other types 
of content, such as video on demand. The situation as well as the parameters 
pertaining to each type of work must therefore be taken into account (for instance, the 
effect of the language dimension on a type of work for a given market).

We must also remember the importance of the UNESCO Convention on the 
Protection and Promotion of the Diversity of Cultural Expressions as well as 
Article 151(4) of the EC Treaty, which states that ‘The Community shall take cultural 
aspects into account in its action under other provisions of this Treaty, in particular 
in order to respect and to promote the diversity of its cultures.’ Since the cultural 
issues linked to the accessibility of works are key, it seems impossible to deal with 
these questions from a purely economic and legal point of view. Finding solutions 
that are appropriate for the digital era in order to protect copyright must make it 
possible, therefore, not only to safeguard innovation and creativity, but also to 
promote cultural diversity and pluralism.

The question that is raised is how to respond, given the current technological 
possibilities, to users’ expectations without in doing so jeopardising the interests of 
the cultural industries and of right-holders. It is a case of simultaneously 
strengthening copyright and cultural diversity while meeting consumers’ 
expectations.

This section deals with several issues within the audiovisual and music sectors as a 
whole, such as digital rights management systems (DRMs) and the technical 
protection measures (TPMs) linked to them, multi-territorial licences, as well as 
illegal downloading, interoperability and private copying, in order to give a brief 
overview of the issues arising today with regard to copyright in these sectors, and 
more specifically in the online digital world.
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2. Legal framework

2.1 At international level – WIPO’s Internet Treaties

The adoption and implementation of Directive 2001/29/EC have enabled the 
European Community and the Member States to ratify WIPO’s two treaties laying 
down standards of protection for copyright on the Internet and other digital networks: 
the WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty
(Phonograms Treaty). These texts, commonly known as the ‘Internet Treaties’, were 
adopted in Geneva on 20 December 1996.

The Copyright Treaty first of all aims to achieve protection of two categories of work: 
computer programs and databases constituting intellectual creations. The Copyright 
Treaty grants to authors of certain categories of work rights of distribution, of rental 
and of communication to the public.

The Phonograms Treaty, for its part, is specifically directed towards two categories of 
beneficiary: performers and producers of phonograms. The Treaty grants to these 
copyright holders certain moral rights including the right of authorship and the right 
to the integrity of their works. One specific element of this Treaty is the 
acknowledgement of the right of performers and producers of phonograms to 
authorise ‘the making available to the public of their performances fixed in 
phonograms, by wire or wireless means, in such a way that members of the public 
may access them from a place and at a time individually chosen by them’. This right 
is specifically aimed at the distribution of sound recordings on the Internet.

2.2 At Community level

First of all, Directive 2001/29/EC and the other directives on copyright should be 
mentioned; they have a fairly restricted scope since they deal with either a specific 
right (Directive 2001/84/EC on the resale right or Directive 2006/115/EC on rental 
right), or a fairly restricted issue (Directive 2006/116/EC on the term of protection of 
copyright), and Directive 2004/48/EC on the enforcement of intellectual property 
rights26.

With specific reference to the audiovisual sector, legal acts with a wider scope should 
be referred to.

Firstly, Directive 2007/65/EC on audiovisual media services27 should be mentioned.
Although it does not directly deal with the issue of copyright, it constitutes a flexible, 
simplified legal framework for audiovisual works adapted to technological 
developments and the changes that have taken place on the audiovisual market (linear 
services as opposed to non-linear services). Recital 40 of the directive refers to 
Directive 2001/29/EC and incorporates into Directive 89/552/EEC an Article 3j and 

                                               
26 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 (OJ L 195, 
2.6.2004, p. 16).
27 Directive 2007/65/EC of the European Parliament and of the Council of 11 December 2007 
amending Council Directive 89/552/EEC on the coordination of certain provisions laid down by law, 
regulation or administrative action in Member States concerning the pursuit of television broadcasting 
activities (OJ L 332, 18.12.2007, p. 27).
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3k28. Article 3j states, in particular, that ‘Each Member State may take measures in 
accordance with Community law to ensure that broadcasters under its jurisdiction do 
not broadcast on an exclusive basis events which are regarded by that Member State 
as being of major importance for society’. Article 3k applies the same provisions to 
short news reports.

Directive 93/83/EEC on the coordination of certain rules concerning copyright and 
rights related to copyright applicable to satellite broadcasting and cable 
retransmission29 aims to promote the free cross-border satellite broadcasting and the
cable retransmission of programmes from other Member States. In particular, it aims 
to remove the barriers linked to differences between national rules on copyright and 
legal uncertainty in the field.

Finally, in the specific realm of music, although the Commission recommendation of 
18 May 2005 on collective cross-border management of copyright and related rights 
for legitimate online music services30 is a non-binding legal source, it should be 
mentioned. One of its objectives is to ‘enhance legal certainty for users and to foster 
the development of legitimate online services, thereby increasing the revenue stream
for right holders’. To this end, it puts forward measures designed to improve the grant 
of online music licences and recommends, in particular, that right-holders and 
commercial users of musical works protected by copyright or related rights should 
have the option to choose the arrangements for granting licences that suit them best. 
The aim is to make Community licences more easily accessible to providers of online 
music services, and thus to promote the full development of these services in Europe.

Within the context of the Lévai report, adopted on 13 March 200731, Parliament took 
the view that the recommendation was liable to be detrimental to cultural diversity by 
creating competition between collective rights managers at the expense of authors and 
users.

When it adopted its resolution of 25 September 200832 on the CISAC case, 
Parliament pointed out that it was opposed to the Commission’s approach. In fact, the 
development of the market, and in particular the creation of bodies such as CELAS, 
has created a climate of legal uncertainty for users and authors which is detrimental to 
the dissemination of cultural works. Thus, several large international publishers have 
withdrawn their rights to the Anglo-Saxon repertoire from collective management 
societies, and it is now only accessible from national societies.

                                               
28 See Article 1(9) of Directive 2007/65/EC.
29 Council Directive (OJ L 248, 6.10.1993, p. 15).
30 Recommendation 2005/737/EC (OJ L 276, 21.10.2005, p. 54).
31 European Parliament resolution of 13 March 2007 on the Commission Recommendation of 
18 October 2005 on collective cross-border management of copyright and related rights for legitimate 
online music services (2005/737/EC) (2006/2008(INI))
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007-
0064+0+DOC+XML+V0//EN&language=EN
32 European Parliament resolution of 25 September 2008 on collective cross-border management of 
copyright and related rights for legitimate online music services. 
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2008-
0462+0+DOC+XML+V0//EN
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3. Downloading: digital rights management systems (DRMs)

The digital technologies now available to us make perfect, immediate and unlimited 
reproduction of audiovisual works a possibility. Some users therefore wonder why 
they should pay for works that they can obtain easily and without charge on line, 
through sharing sites commonly known as ‘Peer to Peer’ (P2P). These sites make it 
possible to share and distribute audiovisual files free of charge to an unlimited 
number of users. It should not be forgotten, however, that online sharing of protected 
works infringes copyright. In fact, consumers who have acquired the recording that 
they are sharing have not acquired the associated copyright.

For this reason, the sharing of works protected by copyright through P2P technology 
is currently deemed, along with illegal downloading, to be an act of piracy. The 
cultural industries and in particular record industries have introduced a series of 
technical protection measures, within the context of digital rights management 
systems (known as ‘DRMs’), which enable them to control access to and use of 
works, while protecting them from unauthorised reproduction and distribution. 
Measures of this kind, however, go against users’ expectations; in many cases they 
perceive them as obstacles to their freedom. The problems relating to the application 
of these measures are very real and are often reflected in a restriction on the number 
of copies or the inability to use certain files on various platforms. The principle of 
territoriality of rights also poses difficulties.

The view may well be held that all these problems have most certainly contributed to 
the development of piracy and illegal downloading, as well as to other types of 
‘tricks’ set up by Internet pirates which are designed to circumvent the legal 
protection of copyright in the digital environment. This situation has also allowed the 
emergence, particularly on the commercial online music market, of stores which now 
offer for sale works which do not have any protection device, as shown by the recent 
example of Amazon or iTunes. Other sites have also appeared, such as doubleTwist33, 
which offer free of charge software that makes it possible to unlock users’ protected 
files.

The right-holders and the providers of online audiovisual services, for their part, 
believe that these digital rights management systems and the associated measures 
could become even more effective, through the adoption of legislative measures to 
support them. 

4. Interoperability

Community law as currently in force does not deal with the issue of interoperability. 
Recital 54 of Directive 2001/29/EC contains a declaration in favour of the 
compatibility and interoperability of the different technical systems of identification 
of works and protected subject-matter in digital format, and expresses the wish that 
the development of global systems be encouraged. This political declaration has not 
been followed by legislative proposals. The market itself has not yet developed 
interoperable DRM solutions.

                                               
33 http://www.doubletwist.com/dt/Home/Index.dt
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DRM systems must be sufficiently robust to ensure that digital content cannot be 
subjected to unauthorised copying or unintended uses, but must accomplish this 
without unduly inconveniencing or diminishing the rights of the user. Though DRM 
protected content services have been launched in the past years, stakeholders are still 
concerned that the lack of interoperability and lack of cross-platform friendliness in 
DRMs leads to gatekeeper situations. The purpose of interoperability is therefore to 
prevent technical measures from slicing up the market.

Better interoperability of DRM systems would improve the level of competition and 
consumer acceptance which is needed for the uptake of online distribution of
artworks: consumers benefit from DRM interoperability as they can choose different 
devices and still use them with different downloading services; content producers are 
not locked into one distribution channel forming a gatekeeper to the marketplace; and 
ICT devices can be used with different content services.

5. Multi-territory licences

The system currently in force is based on the principle of territoriality of copyright, 
which means that a provider of online works services has to obtain the right to make 
content available in each Member State. The costs incurred may be detrimental to the 
exploitation of the vast majority of works outside their national markets, whereas 
digital technologies make it possible to make the works available throughout the 
European market. Questions need to be asked about the relevance of introducing 
multi-territory licences, which would, it seems, provide a way to fully exploit the 
potential of online services throughout the European market while preventing illegal 
downloading.

Today, there is a genuine debate on multi-territory licences in relation to the online 
distribution of works.

According to the European Commission, there is a lack of new licences tailored to the 
new digital platforms, and this represents an obstacle to the single market. In its 
Communication on Creative Content Online in the Single Market34, the Commission 
therefore proposed the introduction of multi-territory licensing, which it sees as 
essential for the European market in creative content online.

In its Recommendation 2005/737/EC, the Commission also proposes the elimination 
of territorial restrictions (see Section IX). However, territoriality involves the 
advantage of enabling users to acquire, in a given territory, all the copyright for the 
world repertoire from a single authors’ society. That is why Parliament has stressed, 
for instance in the Lévai report, adopted on 13 March 2007, the need to be extremely 
cautious in this sphere. In fact, although the intentions are good, this issue merits 
more extensive debate because the action taken by the Commission designed to 
change the current system has for the time being resulted in growing legal uncertainty 
for right-holders and also for users, which is detrimental to the dissemination of 
cultural works.

                                               
34 Communication COM(2007)836 final.
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Two models: iTunes v Qtrax?

Apple makes available to Internet users in a number of European countries online 
stores known as ‘iTunes stores’, which sell works, mainly pieces of music. The 
operation of iTunes stores is problematic, since European users can only buy online 
works available on the national site of their country of residence, where the sale of a 
specific catalogue of works is permitted. Apple decided to take into account the 
specific features of each country’s copyright laws when it set up iTunes. According to 
Apple, record companies, publishers and collecting societies, by continuing to apply
restrictive measures, are preventing European users from purchasing freely from sites 
other than their national site. This mode of operation remains problematic in the view 
of European users, for whom purchasing options are limited, because they cannot 
freely buy films or pieces of music of their choice from any online store in the 
European market. The other problem linked to iTunes was that until last year Apple
was charging different prices in different European online stores for the same 
works35.

Qtrax is the prime legal P2P site in the world and offers more than 25 million pieces 
of music that can be downloaded free of charge. In May 2008, Universal Music and 
Qtrax finally came to an agreement enabling the downloading of pieces of music free 
of charge and legally from the Qtrax site. Qtrax offers, alongside the free downloads, 
downloads to be paid for, although the majority of works available on its site are free. 
Users can therefore legally download, without charge, complete, high-quality pieces 
of music. Financial remuneration to the right-holders is accomplished through non-
intrusive, targeted advertising, which enables the artists and the record companies to 
be remunerated36.

6. Orphan works

Another issue that hampers the development of this market is the often high 
transaction costs for rights-clearance. One particularly acute problem is that of orphan 
works.

Orphan works are works which are still protected by copyrights but the right-holder 
cannot be located. Currently there is a significant demand for the dissemination of 
such works, in particular audiovisual materials and sound recordings, to a wide 
audience online, but these projects are held up due to the fact that identifying and 
locating the right-holders is costly and time consuming, and without that the use of 
the orphan work would constitute an infringement of intellectual property rights. In 
many cases orphan works cannot be exploited.

In 2006 the Commission adopted a recommendation37 encouraging the Member 
States to create mechanisms to facilitate the use of orphan works and to promote the 
availability of lists of known orphan works. A High Level Expert Group on Digital 
Libraries adopted a ‘Final Report on Digital Preservation, Orphan Works and Out-of-
                                               
35 In January 2008 Apple finally announced that it was going to harmonise prices in all these online 
stores, thus applying equal treatment to all European consumers.
36 http://www.qtrax.com/
37 Commission Recommendation 2006/585/EC of 24 August 2006 on the digitisation and online 
accessibility of cultural content and digital preservation (OJ L 236 of 31.8.2006, p. 28).
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Print Works’ and a ‘Memorandum of Understanding on orphan works’ including a set 
of guidelines was signed by representatives of libraries, archives and right-holders.38

7. The ‘private use’ exemption

7.1 International setting

The Berne three-step test is a set of constraints on the limitations and exceptions to 
exclusive rights under national copyright laws. It was first applied to the exclusive 
right of reproduction by Article 9(2) of the Berne Convention on 1967. Since then, it 
has been transplanted and extended into the TRIPS Agreement, the WIPO Copyright 
Treaty, and the WIPO Performances and Phonograms Treaty.

Article 10 of the WIPO Copyright Treaty39 reads: ‘Contracting Parties may, in their 
national legislation, provide for limitations of or exceptions to the rights granted to 
authors of literary and artistic works under this Treaty in certain special cases that 
do not conflict with a normal exploitation of the work and do not unreasonably 
prejudice the legitimate interests of the author. Contracting Parties shall, when 
applying the Berne Convention, confine any limitations of or exceptions to rights 
provided for therein to certain special cases that do not conflict with a normal 
exploitation of the work and do not unreasonably prejudice the legitimate interests of 
the author.’

7.2 Directive 2001/29/EC

Article 5(2)(b) of Directive 2001/29/EC allows Member States to introduce an 
exception to the right of reproduction for private use (i.e. the use by a natural person 
for non-commercial purposes). The Directive foresees fair compensation for acts of 
private copying (see point 7.3 below).

The implementation report on the application of the Directive40 concludes that with 
the exception of Ireland and the UK, all Member States implemented the private use 
exception. National provisions, however, are very diverse in this field. For example 
private copying is permitted only in relation to audiovisual works or sound recordings 
in Italy; in Finland the law stipulates that the private copy must be made from a 
legally obtained copy; while in Germany the source should not be manifestly illegal. 
‘Uploading’ of works or sound recordings does not fall within the scope of the private 
copying exception.

The implementation report also concludes that the Directive does not provide for a 
right to private copying; national courts state that the private copying exception does 
not constitute an enforceable right.

7.3 Private copying levy

Private copying levy is a form of compensation for right-holders based on the ground 
that there are no effective means to monitor and therefore to authorise acts of home 
                                               
38 http://ec.europa.eu/information_society/activities/digital_libraries/hleg/hleg_meetings/index_en.htm
39 http://www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html
40 SEC(2007)1556.
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copying of copyrighted works. Private copying levy systems were introduced at 
Member States’ level; the result is that different levies apply in relation to the same 
products across Europe. There is no uniform Community-wide levy system.

Directive 2001/29/EC, as mentioned above, foresees fair compensation for acts of 
private copying but does not favour any form of fair compensation. Many Member 
States have implemented the requirement of fair compensation for acts of private 
copying by means of a private copying levy system on recording equipment and/or 
blank media. But there are other means of providing for fair compensation, such as a 
state-run fund.

In order to better understand the functioning of private copying levy schemes set up at 
national level, in 2008 the Commission launched a consultation ‘Fair compensation
for acts of private copying’41.

Following this consultation, in July 2008 the Commission introduced a platform for 
dialogue on private copying, bringing together representatives of the mass-market 
electronics industry, right-holders and consumers. Starting from the principle that 
existing remuneration systems for private copying should be maintained, in so far as 
they make it possible for right-holders to receive remuneration for private uses of 
protected works, the platform for dialogue aims to propose improvements to the 
existing systems, in particular in relation to the internal market. The work of this 
platform is expected to be complete within the next few months.

                                               
41 http://ec.europa.eu/internal_market/copyright/levy_reform/index_en.htm
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VII. SPORT

1. Online access to live sports events

Sport plays a growing role in the audiovisual sector, in both linear and non-linear 
services. In recent years, it has become a significant source for the media, as well as 
for the development of new platforms for the distribution of audiovisual services. 
Television coverage of sports events also represents the main source of revenue for 
professional sports federations in the European Union.

The availability of audiovisual rights to sports events is limited, because there is a 
high concentration of right-holders, often gathered together within federations, who 
enter into exclusive contracts for one or more seasons covering a large number of 
events.

The current example of professional sport shows that the interests of right-holders and 
sports federations do not always coincide with those of spectators. Issues relating to 
sport and the audiovisual sphere, with regard to rights management, are therefore 
fundamental, and not just from an economic viewpoint.

2. Illegal retransmission of sports events on the Internet: current state of 
play

The acquisition and sub-licensing of rights to retransmit sports events can be 
problematic. Users do not, in fact, legally have the option to watch certain sports live, 
because they do not necessarily have access to legal products on their territories42. In 
the majority of cases, sports federations sell their rights on an exclusive basis to a 
single operator for a clearly defined market (a pay-TV channel, for example). 
Operators on other markets, such as the Internet, are thus not able to exploit these 
events because of the exclusivity of the rights. It is worth asking, first of all, if such 
exclusivity might not hinder the development of new services in related markets, 
particularly online, and restrict the opportunities on offer to potential users.

With the development of new technologies, the risks of piracy and online 
downloading have also increased. Today, many sports events are regularly pirated 
and illegally retransmitted live to Internet users, who in most cases do not want to pay 
to access these events. These are, in general, major sports events, such as the Roland 
Garros or Wimbledon tennis tournaments, the Formula 1 grand prix and European 
football tournaments. These are the main targets of the pirates. Some of these sites 
take payment, while others are free. The majority of these sites are in Russia or 
China, and can be compared to the illegal P2P music downloading sites.

Sports organisations believe this situation to pose a genuine threat to their revenues: 
the larger the proportion of spectators deciding to watch sports events live on pirate 
sites, the greater the fall in the profits made by sports federations on selling 
retransmission rights.

                                               
42 For example, it is impossible for Internet users outside British territory to access or to subscribe to 
Sky online TV.
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It appears, nevertheless, that the vast majority of people still prefer to watch these TV 
sports broadcasts by legal means, except for the younger generations, for whom the 
principle of works free of charge seems to be the rule.

Faced with this situation, some Member States have taken steps to combat piracy. 
The United Kingdom is an example, where the firm NetResult traces hundreds of 
pirate sites and then takes legal action against them. Several hundreds of sites 
illegally transmitting Premier League fixtures have already been shut down as a result 
of these moves.

Other problems arise as a result of the exclusivity of rights, as shown by the recent 
confrontation between SROC43 and the News Media Coalition. SROC, on the one 
hand, emphasises the special nature of sport and the protection of the associated 
intellectual property rights, particularly in a digital environment undergoing constant 
change. In this context, it wishes to sell images relating to sports events for which it 
holds the exclusive rights directly to publishers, who currently buy this type of image 
from press agencies. The News Media Coalition, for its part, wants to defend its right 
to cover such sports events, in a critical and independent manner in the name of 
freedom of the press, and rejects the prospect of not being able to deal freely in any 
photos it might take at sports events.

3. Retransmission of sports events via satellite decoder cards used 
unlawfully

A new, pernicious phenomenon is developing in some Member States. Some sports 
events are being shown in public places (bars, pubs, restaurants, etc.) on channels 
being broadcast in the territory of a Member State for which they do not hold 
retransmission rights.

This practice is taking place through the use of satellite decoder cards being used in a 
manner that infringes their conditions of use; these therefore constitute ‘illicit 
devices’, within the meaning of the directive on conditional access services44. It is 
also carried out in violation of the crucial territorial exclusivity – recognised as 
compatible with Community law by both the case-law of the Court of Justice45 and 
the decision-making practices of the European Commission46 – enjoyed by the 
acquirers of the rights to the live retransmission of sports events.

                                               
43 Sports Rights Owners Coalition.
44 Directive 98/84/EC of the European Parliament and of the Council of 20 November 1998 on the 
legal protection of services based on, or consisting of, conditional access (OJ L 320, 28.11.1998, 
p. 54).
45 ECJ, 6 October 1982, Case 262/81 Coditel v Ciné-Vog [1982] ECR 3381.
46 Decisions of 23 July 2003, Joint selling of the commercial rights of the UEFA Champions League 
(OJ L 291, 8.11.2003, p 25); of 19 January 2005, Joint selling of the media rights to the German 
Bundesliga (OJ L 134, 27.5.2005, p. 46); of 22 March 2006, Joint selling of the media rights of the 
FA Premier League on an exclusive basis, COMP/C.2/38.173.
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VIII. PIRACY AND SANCTIONS WITHIN THE FRAMEWORK OF THE 
APPLICATION OF COMMUNITY LEGISLATION

1. Introduction
Copyright infringement (or copyright violation) is the unauthorized use of material 
that is covered by copyright law, in a manner that violates one of the copyright 
owner’s exclusive rights, such as the right to reproduce or perform the copyrighted 
work, or to make derivative works. For electronic and audio-visual media, 
unauthorized reproduction and distribution is occasionally referred to as piracy.

2. Legal framework

2.1 EC legislation – current legislative framework

2.1.1 Directive on the enforcement of intellectual property rights, IPRED47

IPRED is the directive on the enforcement of IPRs which deals with civil and 
administrative remedies with respect to counterfeiting and piracy. The directive:

 in addition to national legislation, provides civil and administrative measures for the 
enforcement of IPRs;

 does not affect the substantive Community laws on intellectual property;
 applies to enforcement of all IPRs48 and to all infringements of IPRs in Community 

and national law, without prejudice to more favourable protection for the right-
holders granted under national or Community law;

 requires all Member States to apply effective, dissuasive and proportionate 
remedies and penalties against those engaged in counterfeiting and piracy. 
Remedies necessary to enforce IPRs have to be fair and equitable, effective, 
proportionate and dissuasive, and must not act as barriers to trade;

 remedies can be requested by IPRs’ holders, but also by any person authorized to 
use them, such as licensees, collective rights management and professional defence 
bodies.

2.1.2 Directive 2000/31/EC on electronic commerce49

Section 4 of Chapter II of Directive 2000/31/EC concerns cases in which the 
intermediary Internet service provider should not be liable for the transmission and 
storage of information. It also does not allow the Member States to impose a general 
obligation on providers to monitor the information which they transmit or store or a 
general obligation to actively seek facts or circumstances indicating illegal activity. 
The service provider may however be required to terminate or prevent an 
infringement.

                                               
47 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the 
enforcement of intellectual property rights (OJ L 195 of 2.6.2004, p. 16).
48 Statement by the Commission concerning Article 2 of Directive 2004/48/EC of the European 
Parliament and of the Council on the enforcement of intellectual property rights (2005/295/EC).
49 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain 
legal aspects of information society services, in particular electronic commerce, in the Internal 
Market (Directive on electronic commerce) (OJ L 178 of 17.7.2000, p. 1).
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2.1.3 Directive 2001/29/EC

Article 1(1) states that the directive ‘concerns the legal protection of copyright and 
related rights in the framework of the internal market, with particular emphasis on 
the information society’.

Article 5 sets a list of exceptions and limitations to the reproduction right and the 
right of communication to the public. Article 6 requires Member States to provide 
adequate legal protection against the intentional circumvention of effective 
technological measures. Article 8 of the Directive requires the Member States to 
provide for appropriate sanctions and remedies for infringements of the rights and 
obligations set out in the Directive, as well as ensure that right-holders whose interest 
are affected by an infringing activity carried our on their territories can bring an 
action for damages, apply for an injunction or for the seizure order. Member States 
are also required to ensure that the right-holders can apply for and injunction against 
intermediaries whose services are used by a third party to infringe a copyright or a 
related right.50

3. New developments: Zingaretti’s report on IPRED-251

The revised proposal for IPRED-2 was presented by the Commission on 
26 April 2006 following the ECJ’s judgment of 13 September 200552, which was 
interpreted by the Commission in the sense that the provisions of criminal law 
required for the effective implementation of Community law come under the EC 
Treaty.

This proposal was subject of Zingaretti’s report adopted by the Parliament in the first 
reading on 25 April 2007. The legislative procedure for the adoption of the proposal 
is pending and awaits first reading by the Council.

In the first reading the Parliament53 sought to reduce the directive’s scope by limiting 
it to counterfeiting and piracy and by excluding patents from its scope. It also 
clarified that the fair use of a protected work, including the fair use by reproduction in 
copies or audio or by any other means, for purposes such as criticism, comment, news 
reporting, teaching (including multiple copies for classroom use), scholarship or 
research, should not constitute a criminal offence.

                                               
50 On the implementation of Directive 2001/29/EC, in particular its Articles 5, 6 and 8, see 
Commission report of 30 November 2007 on the application of Directive 2001/29/EC on the 
harmonisation of certain aspects of copyright and related rights in the information society 
(SEC(2007)1556). See also Manuel Medina Ortega own-initiative report on the outlook for copyright 
in the EU adopted by the Committee on Legal Affairs on 26 January 2009 (A6-0017/2009).
51 Revised proposal for a Directive of the European Parliament and of the Council on criminal 
measures aimed at ensuring the enforcement of intellectual property rights – COM(2006)0168 –
2005/0127(COD). 
52 C-176/03 Commission v Council. See also: Communication from the Commission of 
23 November 2005 on the implications of the of the Court’s judgment of 13 September 2005 
(Case C-176/03 Commission v Council) – COM(2005)583 final.
53 P6_TA(2007)0145.
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4. The question of Internet service providers

Under the existing Community law there is no general obligation imposed on the 
Internet service providers (network managers) to actively monitor illegal 
activities. However, they can be obliged to cooperate fully with national authorities in 
accordance with national law. In particular national authorities can oblige Internet 
service providers to inform them of alleged illegal activities undertaken or 
information provided by recipients of the service. Internet service providers are also 
encouraged to follow the codes of conducts established at national or Community 
level.

The issue has also been discussed in the EP’s debate on the ‘Telecom Package’ in the 
context of the legislative proposal amending the current directive on universal 
service54. The legislative process regarding this proposal is pending. It should be 
stressed that Community legislator should always endeavour to find the best balance 
between fundamental rights, such as privacy, freedom of expression and intellectual 
property rights, in order to ensure the optimal development of information society.

In a recent judgment on a preliminary ruling case55 the ECJ ruled that internet 
providers may be obliged to release customers’ personal data in the context of civil 
proceedings brought by copyright owners. The ECJ required Member States to strike 
a fair balance between protection for the authors and respect for privacy, both 
considered to be fundamental rights.

                                               
54 COM(2007)0698 concerning Directive 2002/22/EC of the European Parliament and of the Council 
on universal service and users rights relating to electronic communications networks and services 
(Universal Service Directive) (OJ L 108, 24.4.2002, p. 51).
55 Case C-275/06, Productores de Música de Espana (Promusicae) v Telefónica de Espana SAU.
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IX. COMPETITION LAW AND COPYRIGHT

1. Legal framework

Articles 81 and 82 of the EC Treaty.

2. Two conflicting laws with the same objective

2.1 Two conflicting laws

Article 151(4) of the EC Treaty stipulates that ‘The Community shall take cultural 
aspects into account in its action under other provisions of this Treaty, in particular 
in order to respect and to promote the diversity of its cultures’. The Commission 
must therefore promote the cultural diversity and expression in the implementation of 
competition and single market policies.

However, the exclusive nature of intellectual property rights naturally prompts 
questions about their compatibility with competition law. In fact:

- intellectual property law aims to protect specific interests and is based on a 
monopoly philosophy: it enables the right-holder to prohibit any unauthorised 
third party from acting in a way that infringes his exclusive rights;

- competition law, on the other hand, has the aim of maintaining collective interests 
in the internal market and is based on a philosophy of opening up: the authority 
intervenes to maintain the economic order for the benefit of the law of the market.

Thus, the implementation of copyright raises two major problems with regard to 
Community competition law:

- it is territorial or national – and thus hinders the progress of the concept of the 
internal market, by maintaining borders;

- it confers a monopoly right on the right-holder – the concept of a monopoly being 
antithetical to that of competition.

2.2 The same objective

The Commission acknowledges that copyright protection, as well as its general 
economic objective, also has non-economic objectives, and specifically cultural 
creativity, diversity and identity. Requiring compliance with the rules of free 
competition also promotes cultural diversity, creation and innovation56.

The role of the Commission and the Court of Justice consists of ensuring that 
copyright rules are appropriate and thus that the European Union remains a centre of 
excellence for creativity. With this end in mind, they need to assess copyright through 
the prism of competition law and to create a balance between these two bodies of law, 
between the protection of and access to information.

                                               
56 See, for example, the statement by Commissioner Neelie Kroes at the time of the Commission’s 
decision on the CISAC case: ‘This decision will benefit cultural diversity [...]’. 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/08/1165&guiLanguage=en
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In the Deutsche Gramophon judgment57, the Court of Justice acknowledged that 
competition law cannot affect the existence of intellectual property rights but that the 
conditions under which the latter can be exercised must comply with the requirements 
of competition law.

Subsequently, its case-law was clarified, particularly in order to adapt to certain 
specific circumstances and to technological advances.

3. Copyright and abuse of a dominant position (Article 82 of the EC Treaty)

In its ‘Volvo’58 judgment, the Court of Justice firstly laid down the principle whereby 
a refusal to grant a licence does not in itself constitute an abuse of a dominant 
position pursuant to Article 82 of the EC Treaty.

It then laid down exceptional circumstances in which such a refusal could be 
considered to contravene the provisions of Article 82.

3.1 The grant of a compulsory licence and the essential facilities doctrine:

In 1995, in its Magill judgment59, the Court of Justice for the first time applied to the 
law of intellectual property a theory borrowed from competition law: the essential 
facilities doctrine. In this way, it required the granting of a compulsory licence.60

According to this doctrine, an enterprise with a dominant position on a market 
(monopoly or near-monopoly) which possesses a ‘facility’ (an installation, resource, 
asset, service, etc.) that cannot be reasonably duplicated, and which refuses a third 
party access to it without a legitimate reason when such access is vital in order to 
pursue an activity on a related market, is abusing a dominant position; that is a 
practice that is prohibited by Article 82 of the EC Treaty.

The question that arises is to what extent the essential facilities doctrine is likely to 
stop an intellectual property right-holder from exercising his right with the aim of 
preventing a competitor from entering the market in which he operates. One can 
conclude from the Magill judgment that ‘in order for a refusal to grant a licence to be 
prohibited by competition law, it must have the effect of slowing down or preventing 
(competitive) innovation on a downstream market; in other words, the refusal to 
grant a licence must in some way be being used to achieve an aim which is expressly 
contrary to the object of the intellectual property system that permits it’.61

                                               
57 ECJ, 8 June 1971, Case 78/70.
58 ECJ, 5 October 1988, AB Volvo v Erik Veng Ltd, Case 238/87.
59 ECJ, 6 April 1995, RTE and ITP v Commission, known as ‘Magill’, Case C-241/91 P and 
C-241/92 P.
60 A compulsory licence is an authorisation given by a national authority to a person, without the 
consent of the right-holder or against his wish, for the exploitation of a work protected by intellectual 
property rights.
61

http://www.courdecassation.fr/publications_cour_26/rapport_annuel_36/rapport_2005_582/troisieme_
partie_etude_587/apprehendee_par_588/innovation_technologique_concurrence_7805.html
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In 2004 the Court decided, in the IMS Health judgment62, that the conditions set in 
the Magill judgment were cumulative in nature. Thus, four conditions are necessary 
in order to establish that a refusal to grant a licence constitutes an abuse:
- the product in question must be indispensable for operating on a secondary market 

(a potential market is sufficient);
- the refusal to grant a licence must result in the prevention of the development, on 

a secondary market, of new products for which there is a potential consumer 
demand; 

- the refusal to grant a licence is not objectively justified by the right-holder;
- the refusal to grant a licence is such as to eliminate any competition on the 

secondary market in question.

Opponents of the essential facilities doctrine warn that excessive use of the 
mechanism could be liable to hinder the investments that major companies make in 
research and development, which in the end would be detrimental to the interests of 
consumers.

Some fear that the European jurisdictions are adopting definitions of the concept of 
‘essential facility’ that are too broad and are too ready to prohibit a refusal to grant 
licences. The IMS Health and Oscar Bronner judgments63, however ‘were likely to 
reassure those who had feared that the Magill judgment would establish an
encroachment, considered by them to be unacceptable, by competition law on 
intellectual property law’64.

3.2 The Court of First Instance confirms and adds to Community case-law in the 
Microsoft case65

In the case between Microsoft, the IT giant, and the European Commission, the Court 
firstly took care to point out that in principle ‘The refusal by an undertaking holding a 
dominant position to license a third party to use a product covered by an intellectual 
property right cannot in itself constitute an abuse of a dominant position’
(paragraph 331 of the judgment – reference to the Volvo judgment mentioned above).

It then pointed out that it is only in the event of ‘exceptional circumstances’ that an 
undertaking’s refusal can constitute abuse and ‘that, accordingly, it is permissible, in 
the public interest in maintaining effective competition on the market, to encroach 
upon the exclusive right of the holder of the intellectual property right by requiring 
him to grant licences to third parties seeking to enter or remain on that market’. It 
also set out the cumulative conditions that must be met in order to classify the said 
circumstances as exceptional. It is in relation to the assessment of these conditions 
that the Microsoft case may appear innovative. In fact, the Court held, firstly, that the 
mere risk of excluding all competition on the market is sufficient ‘whereas the 
previous case-law would have led one to believe that it was necessary for the conduct 

                                               
62 ECJ, 29 April 2004, IMS Health GmbH & Co. OHG v NDC Health GmbH & Co. KG, 
Case C-418/01.
63 ECJ, 26 November 1998, Oscar Bronner GmbH & Co. KG, Case C-7/97.
64

http://www.courdecassation.fr/publications_cour_26/rapport_annuel_36/rapport_2005_582/troisieme_
partie_etude_587/apprehendee_par_588/innovation_technologique_concurrence_7805.html
65 Microsoft Corp. v Commission, T-201/04.
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in question to be such as to exclude, without any doubt, any competition. In the same 
way, with regard to the criterion on the hindering of the emergence of a new product, 
the Court adopted a more flexible interpretation of this criterion, holding that 
although the refusal by Microsoft had not, strictly speaking, hindered the release of 
work group server operating systems by its competitors, the refusal had hindered the 
emergence of new functionality in the existing systems and, therefore, the technical 
development of these products, to the detriment of consumers’66.

Finally, the Court pointed out that it was for the defendant undertaking to provide 
evidence that there were ‘objective justifications’ that would justify its conduct.

Thus, in this case, the Court did not produce wholly new case-law on the issue of the 
exercise, by an undertaking in a dominant position, of its intellectual property rights, 
but confirmed the rules that had previously been laid down in Community case-law.

Some have seen this judgment by the Court as a new development in competition law 
that is liable to restrict innovation.

4. Collective management of copyright and restrictive commercial practices
(Article 81 of the EC Treaty)

One of the main advantages of collective management of copyright is that it enables 
right-holders and users to benefit mutually from lower transaction costs. The greater 
the number of right-holders that are members of a collecting society, the greater the 
potential for cost reduction, given the significant gains from economies of scale. In 
addition, for consumers, collective management ensures the widest possible 
dissemination of repertoires.

It should be added, however, that collective management also exacerbates the 
management body’s monopoly situation while exposing bodies with a smaller 
repertoire to the risk of becoming non-viable67.

Already in the early 1980s, in the case GVL v Commission of the European 
Communities, the Court of Justice stated that collecting societies were not responsible 
for a service of general economic interest, which would have made them exempt from 
the application of the Community rules on competition68.

                                               
66 European Issues No 80, Robert Schuman Foundation, Claire Vannini: http://www.robert-
schuman.eu/question_europe.php?num=qe-80
67 ‘The disadvantages of collective management are as follows:
- It creates a national monopoly which sits uncomfortably with EC rules on competition.
- Reduces price competition.
- In the absence of reciprocal representation agreements it fragments the internal market.
- It promotes territorial licensing as opposed to pan-European licensing.
- The monopoly position of collecting societies renders the latter less inclined to understand or to 
adapt to market realities. It makes them prone to accusations of management inefficiencies.’ KEA, 
European Affairs, ‘The Collective Management of Rights in Europe: The Quest for Efficiency’, 
07/2006,
http://www.europarl.europa.eu/meetdocs/2004_2009/documents/dv/study-collective-management-
rights-/study-collective-management-rights-en.pdf
68 GVL 7/82 ECR 483, paragraph 32.
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However, the Commission started by defining the relevant markets within the context 
of the grant of traditional copyright licences as national, mainly because of the need 
to ensure compliance with the law and proper implementation of it69.

Thus, each collecting society enjoys a position of exclusivity on its national market 
and has its own repertoire (portfolio of works). The various collecting societies in the 
EEA (European Economic Area) have signed reciprocal representation contracts. This 
enables each of them to issue licences relating to several repertoires to commercial 
operators on their national markets.

In the Tournier and Lucazeau v Sacem cases70, the Court of Justice held that 
reciprocal representation agreements were valid, with a view to supporting efficiency.

The Commission considers that this definition is no longer relevant today, in relation 
to the online world, where remote surveillance is possible and territorial isolation is 
therefore no longer justified.

On 16 April 2004 it published a communication on ‘The Management of Copyright 
and Related Rights in the Internal Market’71 which examined how rights management 
methods formed an obstacle to the operation of the internal market.

Subsequently, its Recommendation 2005/737/EC on collective cross-border 
management of copyright and related rights for legitimate online music services 
called for collecting societies to:
- compete with each other to attract artists and catalogues from other countries;
- grant pan-European licences regardless of the place of establishment of users.

Basically, it proposed the elimination of territorial restrictions and provisions on the 
distribution of consumers. It also referred to requirements relating to transparency and 
good governance72.

The European Parliament reacted to this recommendation, adopting a resolution on 
13 March 200773 (on the basis of an own-initiative report by the Committee on Legal 
Affairs, the rapporteur for which was Katalin Lévai). In this, it invited the 
Commission to make it clear that the 2005 Recommendation applied exclusively to 
online sales of music recordings. It also wished to see a genuine legislative procedure, 
for which the interested parties would be closely consulted, producing, as soon as 
possible, a proposal for a flexible directive under the codecision procedure with a 
view to regulating the collective management of copyright and related rights in the 
online music sector. In Parliament’s view, such a proposal ought to take into account 
the special features of the digital era while safeguarding European cultural diversity.
                                               
69 Case GVL IV/29.839 and Case GEMA IV/26.760.
70 Tournier, 395/87, 1989, ECR 2521; Lucazeau v SACEM, 1989, ECR 2811.
71 COM(2004)261 final.
72 First Monitoring of the 2005 Online Music Recommendation, Stef van Gompel, 
http://merlin.obs.coe.int/iris/2008/4/article10.en.html
73 European Parliament resolution of 13 March 2007 on the Commission Recommendation of 
18 October 2005 on collective cross-border management of copyright and related rights for legitimate 
online music services (2005/737/EC) (2006/2008(INI))
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007-
0064+0+DOC+XML+V0//EN&language=EN
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It considered that the interests of authors and therefore of cultural diversity in Europe 
would be best served by the introduction of a fair and transparent competitive system 
that would avoid downward pressure on authors’ revenues. Thus, it made concrete 
proposals to guarantee controlled competition, the protection of minority cultures 
within the European Union and incentive measures for them.

Finally, in a decision of 16 July 2008, the Commission condemned certain practices 
of the International Confederation of Societies of Authors and Composers (CISAC) 
that it considered inappropriate for the smooth operation of the internal market.

4.1 The ‘CISAC’ decision: collecting societies v pan-European licences

Following complaints from the radio broadcasting group RTL and from Music 
Choice, an online music supplier in the United Kingdom, the Commission launched 
an investigation which resulted, on 16 July 2008, in the adoption of a decision 
pursuant to Article 81 of the Treaty (regarding agreements) designed to prohibit the 
practices of 24 European musical rights collecting societies74.

The Commission considered, in fact, that these societies had acted in a concerted way 
to prevent any competition between themselves regarding the management of music 
distribution rights by Internet, cable and satellite and that these practices, by 
permitting the maintenance of national monopolies, were preventing the issue of pan-
European licences.

Nevertheless, the decision did not stipulate any financial penalty, and allowed the 
collecting societies to retain their current system of bilateral agreements, with a few 
modifications. The companies thus had 120 days from the date of the decision to 
submit revised bilateral agreements to the European Commission.

More specifically, the Commission’s complaints related to the CISAC model contract 
and its bilateral implementation between societies that are members of CISAC. In the 
Commission’s view, certain restrictive clauses in this model contract infringed 
Article 81 of the EC Treaty.

The model contract at issue, and the agreements deriving from it at bilateral level, 
form the basis of collective copyright management for all modes of exploitation 
(music broadcasting, whether in bars, night clubs or on the Internet). It is important to 
note that these complaints only related to the exploitation of works on recent 
platforms, such as the Internet, satellite and cable.

The Commission identifies three potentially restrictive aspects of the agreements:

- the membership restrictions requiring authors to entrust the management of their 
rights only to their own national collecting society (whatever the subsequent 
exploitations of the rights);

                                               
74 Case COMP/C2/38.698 – CISAC of 31 January 2006.
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- the territorial restrictions obliging commercial users to request a licence only from 
these collecting societies to the exclusion of any others, with licences being 
restricted to the national territory;

- the fact that interlocking agreements between collecting societies lead to a 
multiplication of territorial membership restrictions, and ensure that these 
societies have exclusivity on their respective markets.

In the Commission’s view, this decision was expected to encourage collecting 
societies to compete with each other in terms of quality of services and administrative 
costs, with a view to attracting authors, who would then be able to choose the 
collecting society that best fits their needs.

CISAC subsequently appealed the decision before the Court of First Instance. It 
argued that the decision created legal uncertainty for copyright holders and for users.

The decision was debated in Parliament at the plenary sitting of 24 September 2008. 
One of the criticisms made of the Commission was that it had not taken into account 
the warnings given by Parliament in its resolution of 13 March 2007. Thus, on
25 September 2008, Parliament adopted a resolution75 in which it stated that the 
Commission’s refusal to legislate – despite various European Parliament resolutions –
and the decision to try to regulate the sector through a recommendation had created a 
climate of legal uncertainty for right-holders and for users. It stressed that the effect 
of the CISAC decision would be to preclude all attempts by the parties concerned to 
act together in order to find appropriate solutions, such as a system for the clearing of 
rights at European level. In its view, the decision also left the way open to an 
oligopoly of a number of large collecting societies linked by exclusive agreements to 
publishers belonging to the worldwide repertoire. Parliament declared that it was 
convinced that the result would be a restriction of choice and the extinction of small 
collecting societies, to the detriment of minority cultures. Finally, it asked to be
involved effectively, as co-legislator, in the initiative on creative content online.

On 14 November 2008 the Court issued an order rejecting the application for 
suspension of operation of the decision submitted by one of CISAC’s member 
societies76. 

                                               
75http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2008-
0462+0+DOC+XML+V0//EN
76http://curia.europa.eu/jurisp/cgi-
bin/gettext.pl?lang=fr&num=79918885T1908%20R0398_1&doc=T&ouvert=T&seance=ORD
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X. CONCLUSIONS

The hearings of experts and the debates which took place as part of the work of the 
Working Group on Copyright led the members of the group to come to the following 
conclusions, in the form of elements for further consideration that could form the 
basis for future work by the European Parliament on this subject.

1. The Working Group found that the fundamental principles of copyright,
which have made the development and wide-scale dissemination of modern European 
culture possible and have provided effective support for this, remain fully relevant 
and still constitute a guarantee of cultural diversity, the wealth of creation and the 
health of industrial sectors of strategic importance for the European economy and the 
knowledge society. Copyright is an instrument whose purpose is not only to 
remunerate artists and producers, but more importantly to promote the interests of 
society as a whole.

2. The Working Group also found that the new technologies of the digital era 
offer new, extraordinary possibilities for the dissemination of culture, art and 
knowledge and that every effort should be made to exploit them fully.

3. It is therefore appropriate to enquire into the methods and policies able to 
reconcile, at European level, copyright protection with the opportunities being opened 
up to citizens by the new possibilities to exploit works offered by digital technologies.

Better access to content will not only match both user and consumer demands, but 
will also foster the circulation of content to the advantage of all participants in the 
content delivery chain.

4. It should be borne in mind that copyright comprises economic rights and 
moral rights. Both deserve protection. In particular, economic rights allow the author 
to authorise the various modes of use of his work and to receive, in exchange, 
remuneration. Such remuneration ought to be in proportion to the exploitation of the 
work; one of the advantages of this is that it guarantees the independent status and 
freedom of the author.

5. It is therefore necessary to explore methods able to provide proportional 
remuneration to authors in relation to the success of their creations within the context 
of new forms of exploitation. Such remuneration could be provided for by systems 
which differ from those currently on offer from collecting societies, and they should 
be explored.

6. The information society offers new possibilities for the exploitation of 
protected works through electronic products and interactive services. In this context, 
the protection of copyright, including remuneration, is one of the conditions required 
to stimulate creativity and innovation as well as the various cultural identities, which
provide European society with its wealth and cultural diversity. Copyright is not only 
a reward after the fact for the work done by creators, but is also a way of encouraging
them to create more. This incentive aspect is particularly important for producers and 
distribution intermediaries. In addition, one should stress that consumers have an 



DV\782082EN.doc 43/45

interest in the availability of various competitive services and the possibility of 
accessing the digital market and the opportunities offered by the new technologies.

7. Right-holders should therefore be able to benefit from the protection of 
copyright, independently of national borders or modes of use, during the whole period 
of validity of their rights, thus guaranteeing the unity of the European market.

8. Lack of respect for copyright constitutes not only a threat to creation and to 
industry, but is also, in the end, detrimental to the interests of consumers. For this 
reason, any illegitimate form of access to or exploitation of works must be combated. 
It should be observed, however, that this combat should not be restricted to 
punishment. Enforcement of copyright depends as much on willing compliance as on 
explicit punishment. Prevention and education as well as an increase in the legal 
range on offer and its accessibility constitute more effective responses. In this 
context, stepping up research in the sphere of technical protection measures (TPMs) 
could provide interesting results.

9. It is also advisable to think about methods for facilitating industry access to 
the digital market without geographical borders. The principle of territoriality of 
licences has advantages and disadvantages which should be carefully examined, and 
the Community ought to make this a priority. The issue of multi-territory licences has 
become urgent.

The condition for meeting the soaring demand for legally negotiated licences is a 
strong, effective and transparent system for collective rights negotiation. It is crucial 
that proper remuneration of copyright holders coincides with swift and streamlined 
mechanisms for the acquisition of legal licences – a ‘one-stop’ shop system for the 
acquisition of multi-territorial licences. This is a requirement for the growth in 
services which are legal and which meet consumer demand for ubiquitous, instant and
customised access to content.

10. The questions above are all challenges for the evolutionary and innovative 
capacity of collecting societies. Within the context of the single market and 
competition law, the need for legislative action should be evaluated, as the European 
Parliament has requested.

11. The Working Group also believes it is necessary to tackle the challenge of 
diversification and individualisation in copyright management, seen in emerging 
phenomena such as open access, free licences, the principle of copyleft and Creative 
Commons licences. This movement, which is in itself a positive one, must not 
develop outside a clear legal framework, particularly with regard to the accuracy of 
information placed online.

Consumers currently experience restrictions with regard to access to works online or 
the use of works that they have acquired legally. The impossibility of legally 
purchasing a work online and the other restrictions imposed by the principle of 
territoriality of rights currently in force certainly increases piracy and illegal 
downloading. Since piracy is a genuine threat, it seems necessary to draw a clear 
distinction between lawful sharing permitted by P2P technology and sharing of works 
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protected by copyright, which must be prohibited in so far as the copyright is in this 
case neither respected nor remunerated.

12. Issues linked to the interoperability of the various systems, whether DRMs 
and TPMs are in use and the application of multi-territory licences are at the heart of 
this debate. The rapid and constant development of new technologies along with
circumvention methods illegally put in place by users pose a multitude of problems 
which require a response, while safeguarding copyright and the remuneration of 
authors within a context of a single market and free competition.

13. Within this context, work also needs to be done to tackle the issue of the 
Internet and its influence to promote legitimate access to downloads and to consider 
its implications for the market.

14. Some thinking also needs to be done on the most appropriate method of 
protection, with positive effects on the production of new works and on cultural 
diversity, while helping the European creative industry to successfully handle the 
development of new technologies and online piracy; this might lead to envisaging a 
new action plan adapted to the Internet.

15. It is also necessary to take into consideration the differences in the 
development of the online market in the various Member States and to investigate the 
best way of adapting the copyright legislation currently in force to such issues in 
order to safeguard the rights of both right-holders and users.

European policy makers have already reacted to technological and market 
development with regard to content regulation. They have extended the scope of EU 
audiovisual regulation, formerly contained in the Television without Frontiers 
Directive, to cover audiovisual media services (linear and non-linear, i.e. on-demand 
services) irrespective of the platform on which they are transmitted. Infrastructure 
(transmission) regulation is being modernised with the Telecom reform package. If 
Europe is really committed to permit free and efficient circulation of protected 
material in the digital environment, it is now high time to tackle the third element of 
the regulatory modernisation: the copyright framework.

A solution in EU politics should be a dual approach concerning strong rights and easy 
access which derives from two fundamental policies of the EU: freedom of 
dissemination of culture, on the one hand, and protection of intellectual property, on 
the other hand.

The Committee on Legal Affairs would like priority to be given by the European 
Parliament and by the Commission during the coming parliamentary term to 
the resolution of the essential questions now being posed in respect of the 
fundamental institution of copyright, taking the reflections and conclusions of 
the Memorandum of the Working Group on Copyright as a starting point.
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ANNEX 1

LIST OF COMMUNITY LEGAL INSTRUMENTS IN THE SPHERE OF 
COPYRIGHT

Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer 
programs (OJ L 122, 17.5.1991, p. 42).

Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain 
rules concerning copyright and rights related to copyright applicable to satellite 
broadcasting and cable retransmission (OJ L 248, 6.10.1993, p. 15).

Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 
on the legal protection of databases (OJ L 77, 27.03.1996, p. 20).

Directive 98/84/EC of the European Parliament and of the Council of 
20 November 1998 on the legal protection of services based on, or consisting of, 
conditional access (OJ L 320, 28.11.1998, p. 54).

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 
on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market (‘Directive on electronic commerce’) (OJ L 178,
17.7.2000, p. 1).

Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 
on the harmonisation of certain aspects of copyright and related rights in the 
information society (OJ L 167, 22.6.2001, p. 10).

Directive 2001/84/EC of the European Parliament and of the Council of 
27 September 2001 on the resale right for the benefit of the author of an original work 
of art (OJ L 272, 13.10.2001, p. 32).

Directive 2004/48/EC of the European Parliament and of the Council of 
29 April 2004 on the enforcement of intellectual property rights (OJ L 195, 2.6.2004, 
p. 16).

Directive 2006/115/EC of the European Parliament and of the Council of 
12 December 2006 on rental right and lending right and on certain rights related to 
copyright in the field of intellectual property (codified version) (OJ L 376,
27.12.2006, p. 28).

Directive 2006/116/EC of the European Parliament and of the Council of 
12 December 2006 on the term of protection of copyright and certain related rights 
(codified version) (OJ L 372, 27.12.2006, p. 12).

Directive 2007/65/EC of the European Parliament and of the Council of 
11 December 2007 amending Council Directive 89/552/EEC on the coordination of 
certain provisions laid down by law, regulation or administrative action in Member 
States concerning the pursuit of television broadcasting activities (OJ L 332,
18.12.2007, p. 27).
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