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Procedure no.: TD/00463/2007 
�

�

�

�

�

DECISION No.: R/01046/2007 
 
 Having reviewed the claim lodged by Mr X.X.X., against GOOGLE SPAIN, S.L. , and 
based on the following, 
 
�

POINTS OF FACT 
 

On 24th May 2007, this Agency lodged a claim by Mr X.X.X. against GOOGLE SPAIN, S.L.  
(hereinafter Google) for not having duly complied with his right to object.   
 
Having performed the procedural actions established in Article 17 of Royal Decree 1332/1994, 
of 20th June, that develops certain aspects of Organic Act 5/1992, that remains in force pursuant 
to the terms established in the Third Transitory Provision of Organic Act 15/1999, of 13th 
December, on the Protection of Personal Data (hereinafter LOPD), it recorded the following: 
�

��

PROVEN FACTS 
 
ONE: Mr X.X.X. exercised his right to object to his personal data contained in the data filing 
systems at Google, basing his legitimate action in his own interest to prevent disproportionate 
public diffusion of his personal data related to a fact notoriously rejected by society.   
 
 Google included the personal data of the claimant after scanning the content of the 
digital edition of the Official Journal of the Province (BOP) of (........). The claimant considered 
that the web page of the BOP of (........) was a source accessible to the public, so publication of 
his personal data through Google would be limited at the moment he exercised his right to 
object.   
 
 The claimant exercised his right to object on repeated occasions, by electronic mail, to 
have his personal data removed from the indexes of results prepared by Google, that declared 
that “the solution depended on BLOCKING  the page from where the results are obtained, 
performed by the owner of the Web concerned (that is, the Provincial Deputation  of (........)).”       
 
 
TWO: On 24th May 2007, Mr X.X.X. lodged this complaint for Protection of his Rights due to 
refusal of his data objection right by Google. 
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THREE:  On 3rd July 2007, Google and the Provincial Deputation of (........), were notified of the 
complaint and presented the allegations deemed convenient for their rights.   
 
 The summary of what Google declares is that the information obtained from the search 
results are on third party pages accessible to the public. Thus, in order to eliminate that content 
from the results, they must be erased by the webmaster of the third party page.   
 
 On its part, the Provincial Deputation of (........) informs us that the issue raised by the 
applicant is that, when his name is input in the Google search engine, information appears on 
the notification of an order to fine by the Local Government of (........) within an administrative 
procedure due to breach of the municipal by-laws on civic behaviour. Its publication in the BOP 
is due to the legal requisite of publicising the resolution and allowing it to be known to the 
parties concerned when it is impossible to deliver personal notification.   
 
 The text published in the B.O.P. reads literally as follows:  
 

“REPORTED AND FINED BY DECREE UNDER FILE, ARTICLE, AMOUNT, Mr X.X.X. 
MINOR OFFENCE  xxxx/XX PS 0272/2006 15.1 60 EUROS 
OFFENCE REPORTED: RELIEVING HIMSELF IN THE PUBLIC THOROUGHFARE 
AND IN SPACES FOR PUBLIC OR PRIVATE USE” 

 
 Moreover, it informs us that it does not have any agreement with Google to input its data 
in the search engine, so Google should make the necessary arrangements to satisfy the request 
by the person concerned.   
 
 
FOUR: When the claimant was heard, he repeated that Google had not complied with his right 
to object.   
 
 
FIVE: Having examined the allegations made by the claimant, Google was notified of these and 
declared, to sum up, “that although we could eliminate the offending page from our index, it 
would continue to appear on the net. Every few weeks, our robots search the web (…) If the site 
is available on Internet (…) It would be added to our index again.”   
 
 
SIX: The claimant provided justification of his objection application based on publication in 
Google being harmful and publicly damaging to him as he is employed as Assistant Headmaster 
of a school.   
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POINTS OF LAW  
 
ONE: The competence to resolve this claim is the remit of the Director of the Spanish Data 
Protection Agency, pursuant to Article 37.d), in relation to Article 36, both of the LOPD.  
 
 
TWO: Article 18.1 of the LOPD states that “Actions contrary to the provisions in the Act herein 
may be subject to claims [lodged] by data subjects to the Spanish Data Protection Agency, in 
the form determined by the regulations.”  
 
 
THREE: Directive 95/46/EC of the European Parliament and of the Council, on 24th October 
1995, on the protection of individuals with regard to the processing of personal data and on the 
free movement of such data, indicates that:   

 

“Member States shall grant the data subject the right: 

(a) at least in the cases referred to in Article 7 (e) and (f), to object at any time on 
compelling legitimate grounds relating to his particular situation to the processing of data 
relating to him, save where otherwise provided by national legislation. Where there is a justified 
objection, the processing instigated by the controller may no longer involve those data; 

(b) to object, on request and free of charge, to the processing of personal data relating to 
him which the controller anticipates being processed for the purposes of direct marketing, or to 
be informed before personal data are disclosed for the first time to third parties or used on their 
behalf for the purposes of direct marketing, and to be expressly offered the right to object free of 
charge to such disclosures or uses. 

Member States shall take the necessary measures to ensure that data subjects are aware of the 
existence of the right referred to in the first subparagraph of (b).” 

 
  
FOUR: The current LOPD grants the right to object, transposing the said Directive 95/46/EC.  
 
 To that end, Article 6.4, that establishes a general provision, according to which “In the 
cases where the consent of the data subject is not required for processing personal data, and 
unless provided otherwise by law, the data subject may object to such processing when there 
are compelling and legitimate grounds relating to a particular personal situation. In such an 
event, the controller shall exclude the data relating to the data subject from the processing.” 
  
 Moreover, it adds the right to object along with the rights of access, correction and 
cancellation, already foreseen in the repealed Organic Act 5/1992, of 29th October, on 
Regulation of the Automated Processing of Personal Data, in Article  17 of the LOPD: 
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 “1. The procedures for exercising the right of objection, access, rectification and 
cancellation shall be established by regulation. 

2. No consideration shall be demanded for the exercise of the rights of objection, access, 
rectification or cancellation.” 
 
 
FIVE: Recognition and definition of the said right in the LOPD means that it must be fulfilled like 
any other right foreseen, and the general provisions concerning Guarantee of Rights may apply 
– in particular Article 17 of Royal Decree 1332/1994 – and the general requisites for exercise 
thereof provided under the First Rule, point 4 of Instruction 1/1998, by the Spanish Data 
Protection Agency, when it provides the following:  

 
“4. The filing system controller must reply to the applications submitted to him, 

regardless of whether personal data of the data subject appear in his filing systems, and must 
use any means evidencing remittance and reception.  

 
In the event that the application does not meet the requirements specified in section 

three, the filing system controller must request the correction thereof.”  
 
 
SIX:  The text published in the Official Journal of the Province by the Local Government of 
(........) is pursuant to the terms of Act 5/2002, of 4th  April that regulates Official Journals of the 
Provinces. Article 6.1 of that Act states that “Provincial Deputations are bound to publish all 
provisions, by-laws, resolutions, edicts, announcements, acts or agreements by the different 
Public Authorities and by the Judicial Authorities in the Official Journal of the Province, that must 
be published in it by virtue of a legal or statutory provision, as well as other acts or 
announcements these remit to them (…)”.   

 

Article 9 of the said Act provides that “according to the terms of Article 45 of Act 30/1992, 
of 26th November, on the Legal Regime of the Public Administration Bodies�and the Common 
Administrative Procedure, Provincial Deputations shall encourage the use and application of 
electronic, computing and telematic techniques and media in provision of the Official Journal 
service of the Province, and in all cases, the authenticity of the documents published must be 
guaranteed”. 

 

SEVEN: With regard to Google, one must point out that a search engine is a tool that provides 
the Internet user access to certain web pages. To allow this, the tool accesses a list of 
previously indexed links and provides the user a list of web addresses linked to pages 
containing the words chosen by the user.   

 It is important to specify that Spanish Law includes browsers under the definition of 
“information society services” in Act 34/2002, of 11th July, on information society services and 
electronic commerce (hereinafter LSSI). Thus, Section b) of the Addendum defines 
intermediation services as “the information service that expedites provision or use of other 
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information society services or access to the information” and it adds that intermediation 
services, among others, include provision of tools to search, access and gather data or links to 
other sites on the Internet. 

  

EIGHT: Article 8 of said LSSI provides that “in the event of a specific information society service 
infringing, or potentially infringing, the principles stated below, the competent bodies for their 
protection, exercising the duties legally assigned to them, may adopt the necessary measures 
to interrupt their provision or to remove the data infringing them. The principles to which this 
Section refers are as follows:   

(...) 

c) Respect for personal dignity and the principle of non-discrimination due to race, sex, religion, 
opinion, nationality, disability or any other personal or social circumstance. (Parts underscored 
by the Spanish Data Protection Agency).�

 (...) 

 To further define the principle of respect for personal dignity, the Ruling by the 
Constitutional Court STC 292/2000 begins by stating that “the unique nature of the right to data 
protection, on one hand, has a more ample object than the right to privacy, as the fundamental 
right to data protection extends its guarantee not only to privacy in its dimension protected by 
the Constitution under Article 18.1 SC, but also, on occasions, this Court has defined it under 
more ample terms, as a sphere of the assets of the personality that belong to the scope of 
private life, inextricably linked to respect for personal dignity  (STC 170/1987, of 30th  October, 
FJ 4) as the right to honour, specifically quoted under Article 18.4 SC, and also in the certainly 
ample expression of the same Article 18.4 SC, to full exercise of the rights of the person”.  
Reiterating the doctrine already established in previous rulings, STC 292/2000, refers to “Article 
18.4 of the Spanish Constitution containing an institution of guaranteeing the right to privacy and 
honour and full use of the remaining rights of citizens that, moreover, is in itself a fundamental 
right or liberty, the right to freedom from potential aggression against dignity and personal 
freedom from illegitimate use of automated data processing, what the Constitution calls 
“computing”.  The ruling then refers to the essential content of the fundamental right to data 
protection, affirming that “the guarantee of private life for a person and his reputation now 
belong to positive dimension that exceeds the actual scope of the fundamental right to privacy 
and that becomes a controlling right over the data concerning the person himself.  What is 
known as “computing freedom” is thus the right to control the use of that same data input within 
a computer programme (habeas data) and includes, among other aspects, objection by the 
citizen to certain personal data being used for purposes other than the legitimate ones that 
justified it being obtained”. (Parts underscored by the Spanish Data Protection Agency).� 

 

 The High Court understands that “the fundamental right to privacy under Article 18.1 SC 
is that of protection against any invasion that might be made into that scope of personal and 
family life that the person wishes to exclude from knowledge by others and from interference by 
third parties against his will. Conversely, the fundamental right to data protection aims to 
guarantee that person a power of control over his personal data, over their use and assignment, 
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in order to prevent their illicit trafficking that is damaging to the dignity and rights of the subject.”   

 From what is stated, it is apparent that affecting the data protection right “infringes or 
may infringe” the principle of respect for the dignity of the person for the purposes foreseen in 
Article 8 of the LSSI; and it is that affection that must prevail in each and every one of the 
guarantees forming the fundamental right to personal data protection, among which there is the 
right to object.   

 

NINE: Article 17 of the LSSI “Liability of providers of services that grant links to search content 
or tools” provides the following: 

 “1. Providers of information society services that provide links to other content or include 
content in their directories or search engines will not be held responsible for the information they 
refer the users of their services to as long as:   

a) They have no effective knowledge that the activity or information to which they refer 
or recommend is illicit or that they are damaging to property or rights of a third party 
liable to indemnity, or 

b) If they have such knowledge, they act with diligence to suppress or deactivate the 
relevant link.   

It shall be understood that the service provider has the effective knowledge referred to in 
paragraph a) when the competent body has declared the illicitness of the data, ordering its 
withdrawal or blocking access to same, or if the existence of damage has been declared and 
the provider knows the relevant resolution, notwithstanding the procedures for detection and 
withdrawal of content applied by the providers by virtue of voluntary acts and other means of 
effective knowledge that might be established.  

2. The exemption of liability established in Section 1 shall not apply in the event of the 
user of the service acting under the direction, authority or control of the provider who facilitates 
the location of that content”.(Parts underscored by the Spanish Data Protection Agency).� 

In the case concerned, the personal data obtained by Google affects personal dignity 
and may damage the rights of a third party, so the Director of the Spanish Data Protection 
Agency, as that body is competent to enforce the law on data protection and to control its 
application, responding to the complaint by the claimant, may require the data controller to take 
the necessary measures to adapt data processing to the provisions of Organic Act 15/1999, 
exercising the duties he is attributed under its Article 37, as well as the effects established in 
Articles 8 and 17 of the LSSI.  

  

TEN: One must insist on the multiplying disclosure effects of Internet and, to a greater extent on 
search engines, and their repercussion on personal data protection, especially that of no public 
transcendence, such as the case concerned herein, as recently resolved in TD/266/2007: 

 “In light of the foregoing, it can be proclaimed that a citizen who neither has the status of 
a public personality nor is the subject of a news event of public relevance needs to accept that 
his personal data circulate on the WEB without being able to react or correct the unlawful 
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inclusion thereof on a universal communication system such as the Internet. If requiring the 
individual consent of citizens to include their personal data on the Internet or demanding 
technical mechanisms to prevent or filter the non-consented incorporation of personal data 
might represent an unbearable barrier to the free exercise of the freedoms of speech and 
information as a form of prior censorship (which is ruled out by the Constitution), it is equally 
true that it is blatantly legitimate that a citizen who is not under the obligation of submitting to the 
discipline of the exercise of the aforesaid freedoms (because his personal data are not of public 
interest and, in consequence, knowledge thereof does not contribute to shaping a free public 
opinion as a basic pillar of a democratic State) must enjoy reactive mechanisms protected by 
Law (such as the right of cancellation of personal data) preventing the secular and universal 
conservation of his personal information on the Web.” 

 

 Due to this,  one must deem it appropriate to avoid – by admitting objection to 
processing data if this is requested by the subject, as in this case – that processing by a search 
engine have undesired effects of a permanent nature against the will of the subject.   

 Reiterating and extending citation of the Constitutional Tribunal, STC 292/2000 states 
that “by inclusion of the current Article 18.4 of the SC, the constituent acknowledged that he was 
aware of the risks that might be involved in the use of computing and appealed to the legislator 
to guarantee both certain fundamental rights and full exercise of personal rights. That is, 
incorporating an institution of guarantee “as a means to respond to a new form of specific threat 
to dignity and personal rights”, but it is also, “in itself, a fundamental right or freedom” STC 
254/1992. Concern and purpose of the constituent that is made evident, on one hand, if one 
takes into account that, even in the Bill of the Constitution, a similar section to the present 
Article 18.4 SC was included, and that this was then extended by accepting an amendment for it 
to include its final paragraph. More clearly, on the other hand, because although the debate in 
the Spanish Senate gave rise to some doubts concerning the need for that paragraph of the 
principle due to the recognition of the rights of privacy and honour in the initial section, however, 
these were not dispersed on showing that these rights, in attention to their content, did not 
provide sufficient guarantees with regard to threats that the use of computing might cause to 
protection of private life. Thus, the constituent wished to guarantee, through the present Article 
18.4 SC not only a specific scope of protection, but also the most appropriate one that could be 
offered, in itself, by the fundamental rights mentioned in Section 1 of the principle. 

 Another relevant point is the reference made in the same ruling to the right to data 
protection and the ability of the holder of the rights to react:  

 “This fundamental right to data protection, on the contrary to the right to privacy under 
Article 18.1 SC, with which it shares the objective of offering effective constitutional protection of 
personal and family life, attributes the subject a range of faculties that mostly consist of the legal 
power to prevent third parties from performing or to require omission of certain behaviours 
whose specific regulation must be established by the Law, that provided under Article 18.4 SC 
must limit the use of computing, either by developing the fundamental right to data protection 
(Article 18.1 SC), or by regulating its performance (Article.53.1 SC). The peculiar nature of such 
a specific fundamental right as privacy thus lies in its different function, which thus means that 
its object and content differ”. 
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ELEVEN: In this case, the claimant exercises the right to object before Google, which responds 
in reference to the right to cancel, that he had not requested.  The claimant opposes Google 
processing his personal data published in the digital edition of the Official Journal of the 
Province of (........), which contained notification of a fine issued by the Local Government of 
(........) within an administrative procedure for breach of a municipal by-law on civic behaviour.   

 According to the grounds of law stated above, Google has the obligation to specifically 
respond to the request to exercise the right to object presented by the claimant and, if not, to 
justify its refusal to do so.   

 Google did not respond to the request concerning the said right to object, so it would be 
appropriate to admit the claim filed.   

 Moreover, during the formalities of these proceedings, the claimant justified exercise of 
his right under the terms of Article 6.4 of the LOPD, that regulates one of the manifestations of 
the right to object.   

 With regard to that right, faced with the absence of Recital of Motives of the 
LOPD, one may resort to the Recitals of Directive 95/46/EC, on which it is based, recital 45 of 
which states: “Whereas��in cases where data might lawfully be processed on grounds of public 
interest, official authority or the legitimate interests of a natural or legal person, any data subject 
should nevertheless be entitled, on legitimate and compelling grounds relating to his particular 
situation, to object to the processing of any data relating to himself; whereas Member States 
may nevertheless lay down national provisions to the contrary.”   

Article 6.4 of the LOPD is based on the same principle that consent of the subject is not 
necessary to process his personal data. This arises in this case in which publishing the 
notification of the Resolution of administrative proceedings is performed in compliance with the 
terms provided in Articles 58 and 59 of Act 30/1992, allowing it to be known to the party 
concerned when it is not possible to perform personal notification.   
 
 Thus, Article 6.4 makes exercise of the right to object subject to the circumstance of a 
law not providing otherwise.   
 
 As has just been stated, the Law foresees publication of the notification in the Official 
Journal under the terms already stated.   
 
 However, the Law does not provide for the personal data of the claimant to be included 
in the indexes used by Google to provide the user access to certain pages, nor does it provide 
for these to be included in the pages that Google conserves on a temporary basis in its “cache” 
memory.   
 
 Thus, there is no legal provision contrary to the right of objection being exercised against 
Google. 
 
 Finally, Article 6.4 requires, in order for the right to object to be appropriate, there to be 
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duly grounded and legitimate reasons concerning a specific personal situation. In this case, the 
information refers to an administrative offence being committed with regard to civic behaviour 
that, considering his status as Assistant Headmaster of a school, must be considered to affect 
his personal situation in a grounded, legitimate manner, especially considering that the official 
publication concerns a specific territorial scope as it is in the Official Journal of the Province of  
(........), whereas processing by Google provides general, universal access to that information.   
 
 As, during the formalities of these proceedings, the claimant has justified his exercise of 
his right foreseen under Article 6.4 of the LOPD, Google has the obligation to respond to the 
right the claimant has to object to processing of his data, with regard to what is published in the 
Official Journal of the Province of (........), number 160, on 13th  July 2006, and failing that, it 
might incur an offence established in Article 44.3.e) of the LOPD. 
 

According to the foregoing, it is appropriate to exclude the personal data of the claimant 
from the indexes prepared by Google, so these proceedings to protect rights are admitted.   
 
�

Having seen the principles cited and others of general application,  
 

 
 

 
The Director of the Spanish Data Protection Agency hereby RESOLVES: 

 
 
 
 

ONE: TO ADMIT the claim lodged and the right to object exercised by Mr X.X.X. against 
GOOGLE SPAIN, S.L., calling on Google to adopt the necessary measures to withdraw the 
data from its index and block future access to it.   

 
 

TWO: TO NOTIFY the decision herein to GOOGLE SPAIN, S.L., with address at  
(C/..........................................), and to Mr X.X.X., with address at (C/.........................................). 
 
 
 

 Pursuant to the provisions in Article 37 of Section 2 of the LOPD, as worded by 
article 82 of Act 62/2003, of 30th December, on tax, administrative and social measures, the 
Decision herein shall be publicly disclosed once it has been notified to the parties involved. The 
publication shall take place in conformity with the provisions in Instruction 1/2004, of 22nd 
December, of the Spanish Data Protection Agency on the publication of its Decisions.  

 
Against this decision, which puts an end to the administrative procedure (Article 18.4 of 

the LOPD), and in conformity with the provisions in Article 116 of Act 30/1992, of 26th  
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November, on the Legal Regime of the Public Administration Bodies and the Common 
Administrative Procedure, the persons involved may lodge, optionally, a request for review to 
the Director of the Spanish Data Protection Agency, within a period of one month starting from 
the day following the notification of this decision, or they may directly lodge a contentious appeal 
before the Contentious-Administrative Chamber of the National Court, pursuant to the 
provisions in Article 25 and in Section 5 of the Fourth Additional Provision of Act 29/1998, of 13th 
July, regulating the Contentious-Administrative Jurisdiction (hereinafter LJCA), within a term of 
two months starting from the day following the notification of this act, according to the provisions 
in Article 46.1 of the aforesaid legal text. 

�

 
 
 
 

�

Madrid,  20th November 2007 
THE DIRECTOR OF THE SPANISH DATA PROTECTION AGENCY   

 
 
 
 
 

Signed by: Artemi Rallo Lombarte 
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