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Résumé:  
This briefing note considers the interaction between judges and legislators in the fields of the 
rights human dignity, the right of asylum, the right to data protection and procedural rights in 
penal matters. These rights, all set out in the European Union Charter of Fundamental Rights, 
have been given an added significance by the post 9/11 context, the extension of the Court of 
Justice’s fundamental rights case law to Title VI of the TEU and the likelihood that EU 
secondary legislation adopted since 2000 will be increasingly invoked in national courts. 
Although there is a tendency to view fundamental rights as indefeasible, this paper will argue 
that their meaning and force is shaped very much by the predominant institutional contexts in 
which they are invoked. In this regard, it will suggest that the right to dignity is likely to be 
shaped by the powerful pressures of national courts into quite a pervasive right. The right to 
asylum is likely to be shaped by the extensive EU legislation in the field with its main effect 
being its use by national courts to curb national malpractice. The right to data protection is 
likely to be shaped by the terms of Directive 95/46/EC, but the extension of the Court’s case 
law on fundamental right to the third pillar is likely to see it increasingly invoked. Procedural 
rights in penal matters are likely to be strongly shaped by existing Court of Justice case law 
on the rights of defence. 
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INTRODUCTION 
 

The starting point for this note is that there is not one instance of either Union legislation or 

national action falling within the field of Union law being successfully reviewed for breach of 

these rights qua EU rights. As indefeasible principles of judicial review, it is still unclear, 

therefore, to what degree their recognition extends beyond the rhetorical. Caution must be 

expressed about their force, with the bite and interpretation of these rights likely to be 

strongly influenced by the institutional context in which they are deployed and the 

institutional pressures surrounding this deployment.  

It is possible to point to two tensions in this regard. One is the increased use of the Union 

Charter of Fundamental Rights and Freedoms (EUCFR) by both the Court of Justice and the 

Court of First Instance.1 A feature of the Charter is that it signals courts to look for 

interpretations of particular rights in other international instruments. For interpretations have 

to take account of the Explanations of the Convention, which largely trace the source of the 

right to these documents.2 EU fundamental rights law is, thus, increasingly to have reference 

to the decisions of other international human rights tribunals. The other institutional tension is 

that the important institutional players vary from right to right. It will be argued, therefore, 

that the right to dignity may be shaped by interplay between the Court of Justice and national 

constitutional courts. The right to asylum is likely, in the medium term, to be shaped largely 

by the extensive EU legislation in the field but national courts may be quick to strike down 

national measures for violating the principle of non-refoulement. The extensive legislation on 

the right to data protection suggests, by contrast, that it is likely to be shaped by the legislative 

and judicial practice of the central EU institutions as well as by the case law on article 8 

ECHR on the right to respect for family and private life. Procedural rights, it will be argued, 

will be shaped by the extensive legacy of case law of the Court of Justice on the rights of 

defence in competition cases and activism by national courts in a field that they believe lies at 

the centre of the contract between citizen and state. 

 
THE RIGHT TO HUMAN DIGNITY 
 

Three manifestations of the right to human dignity can be found in EU law. It has, first, been 

recognised as a fundamental right by the case law of the Court of Justice.3 There is, secondly, 

also reference to it in some EC secondary legislation, most notably the preamble of 

                                                 
1 Case C-540/03 Parliament v Council [2006] ECR I-5769. 
2 This was set out in Article II-112(7) Constitutional Treaty, and will be followed in the Reform Treaty. 
OJ 2004, C 310/1.   
3 Case C-377/98 Netherlands v Council [2001] ECR I-7079 Case C-36/02 Omega [2004] ECR I-9609;  



Regulation 1612/68/EEC on free movement of workers,4 and in Article 12 of Directive 

89/552/EC the broadcasting Directive.5 Finally, article 1 EUCFR states that human dignity is 

inviolable and must be respected and protected. 

  

The first issue to arise is whether human dignity is a substantive right in itself or merely an 

underlieing principle which only gives rise to legal obligations insofar as it is instanciated in 

more specific provisions. There is some uncertainty about this. In Netherlands v Council, the 

Court treated it as a self-standing right but was unclear about its remit. More recently, in 

Omega Advocate General Stix-Hackl suggested it only had an inchoate character and only 

generated legal obligations insofar as it was concretised by secondary legislation or other 

fundamental rights. In its explanations to the Charter provision, the Convention, on a highly 

arguable interpretation of the preamble of the 1948 Universal Declaration of Human Rights 

stated that it is not only a ‘fundamental right in itself but constitutes the real basis of 

fundamental rights’.6 It would seem therefore to be both an interpretive principle and an 

autonomous right. 

 

As an interpretive principle, it pushes for expansive interpretions of social rights and 

provisions such as those on protection from degrading treatment, freedom of thought and 

religion, and respect for private and family life. Indeed, judgments such as those finding that 

the denial of benefits to asylum seekers who do not immediately claim that status on arrival in 

the territory amounts to inhuman and degrading treatment seem very close to collapsing the 

provisions into one another.7 

 

As an autonomous right, the provision is not really developed in the Court of Justice case law. 

The case law of the German Constitutional Court is likely to play a strong influence, however. 

Article 1 (1) of the Basic Law is similarly worded to Article 1 of the EUCFR8 and there is 

significant case law of the German Constitutional Court. Central features are that human 

dignity prevents the exploitation of human suffering – simulated or real for commercial gain. 

– and that it attributes an absolute value to human life which cannot weighed against other 

benefits (eg the killing of suicide flights) and which provides for no derogations. It is likely 

                                                 
4 OJ 1967, L 257/2   
5 OJ 1989, L 298/23. 
6 The explanations of the Convention are at CONVENT 49, 11 October 2000.  
7 Eg. The decision of the House of Lords in Adam, R (on the application of) v. Secretary of State for the 
Home Department [2005] UKHL 66. 
8 ‘Human dignity is inviolable and it is the duty of the state authorities to uphold it.’ 
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that the Court of Justice will either be constrained in its case law by these judgments or will 

try to anticipate them.9 

 

That being so, the right to human dignity is likely to bring a degree of legal uncertainty. It 

relies, first, on the idea of meaningful injury to the victim, and the necessary degree of harm 

inflicted to trigger the provision is highly nebulous. The other uncertainty is generated by 

debate surrounding the beginning and ending of life. It is not clear to what extent and with 

what force the provision applies to foetuses or how, after all, it constrains debates about 

euthanasia and life support of those in ‘permanent’ comas. 

 

THE RIGHT TO ASYLUM 
 
The right of asylum is only explicitly mentioned as a fundamental right in EU law in Article 

18 EUCFR. However, Article 63 (1) EC and EU secondary legislation10 commits the Union 

to being bound by the Geneva Convention of 28 July 1951 and the Protocol of 31 January 

1967 relating to the status of refugees, which is traditionally seen as bestowing certain rights 

on asylum seekers, most notably the principle of non-refoulement. Neither the Court of 

Justice nor the Court of First Instance has yet had the opportunity to rule on these provisions. 

Whilst a reference was made in 2003 regarding the right to asylum,11 but was removed by the 

Court of Justice as it had no jurisdiction in the circumstances of the case. There is no 

reference pending.  

                                                

 

The principle of non-refoulement is set out in Article 33 of the 1951 Convention. 

 
1. No Contracting State shall expel or return a refugee in any manner whatsoever to the 
frontiers of territories where his life or freedom would be threatened on account of his race, 
religion, nationality, membership of a particular social group or political opinion. 
 
2. The benefit of the present provision may not, however, be claimed by a refugee whom there 
are reasonable grounds for regarding as a danger to the security of the country in which he is, 
or who, having been convicted by a final judgment of a particularly serious crime, constitutes 
a danger to the community of that country. 

 

Asylum-seekers benefit from the provision through international practice recognising that the 

protection applies not merely to those formally recognised as refugees but also to those 

claiming refugee status. The principle is widely understood to prevent deportation until there 
 

9 Eg Omega. 
10 Directive 2005/85/EC, on minimum standards for the procedures for the granting and withdrawing of 
refugee status, OJ 2005 L 326/13 and in the determination of who is a refugee, Directive 2004/83  on 
minimum standards for the qualification of third country nationals or stateless persons as a refugee, OJ 
2004, L 304/12). 
11 Case C-45/03 Oxana Dem'Yanenko OJ 2003, C 83/8. For the removal Order see OJ 2004, C 106/16. 
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has been an individual assessment of the claim and the restriction on expulsion or return 

prevents the asylum seeker being sent to a third country in which either her life or freedom 

would be threatened on account of her race etc or she might be sent to a territory or state 

where this might happen.12 

 

Interpretations of the principle varied significantly across the member States. To bring about 

some conformity, the Union adopted Directive 2004/84/EC and Directive 2005/85/EC. As 

these two pieces of legislation sit against the backdrop of and refer to the fundamental right of 

non-refoulement, it is not inconceivable that the latter will be invoked against them. For 

reasons set out below, I think this is unlikely but it is not inconceivable that it will be 

deployed as an interpretive tool to give a liberal bias to the legislation. 

 

Directive 2004/84/EC sets out definitions of a refugee which largely consolidate international 

and some national practice. As the idea of an asylum seeker is derived from this term, it has 

significant implications for whom can claim asylum. Important clarifications by the Directive 

are: 

 

• Refugees include those persecuted by non-State actors where the public authorities 

are unable or unwilling to offer protection ; 

• Reasons for persecution that can qualify a person as a refugee can include sexual 

orientation or gender related reasons such as fear of female castration as well as 

views about the views and actions of other non State actors understood as serious 

violation of human rights ; 

• Refugee status can be given for actions that took place outside the State from which 

the asylum seeker is claiming protection or which took place after she left it. 

 

 Directive 2005/85/EC sets out the central protection granted to asylum-seekers in EU law. 

Article 7 provides that they have the right to remain in the territory for the duration of the 

period in which their application is considered. The provision also provides rights of due 

process for the asylum seeker in the administrative hearings governing the grant or 

withdrawal of refugee status and for judicial review of administrative decisions. The 

procedure is not available to those claiming asylum in a number of circumstances : 

• Internal protection is available in the state from which the asylum seeker is fleeing 

• The asylum seeker is fleeing from a recognised ‘safe country of origin’ 

                                                 
12 The best analysis is Bethlehem & Lauterpacht, ‘The scope and content of the principle of non-
refoulement’   http://www.unhcr.org/publ/PUBL/419c75ce4.pdf  
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• The asylum claim is manifestly unfounded  

• The asylum seeker already enjoys refugee protection or benefits from the principle of 

non-refoulement in another state 

• The asylum seeker has a connection with a safe third country to which he can be sent. 

 

Contention and litigation is likely to centre around these exceptions as they all derogate from 

the most absolute interpretations of the non-refoulement principle. My own view is that if 

these are kept as narrow exceptions, the likelihood is that there will be no successful 

challenge to them under EU law. This is partly because of the point made at the beginning 

that legislative review is very rare, but also because of Article 18 EUCFR, which sets out the 

right to asylum. Article 18 requires that EU Institutions have ‘due respect’ for the Geneva 

Conventions, a softer formulation than are ‘bound by’. As a right it suggests a more layered 

approach where the Geneva Convention forms part of rather than governs exclusively asylum 

law. Further evidence for this is found in the Explanations of the Convention which states that  

the article is compatible with the Protocol on Asylum which declares all member States to be 

safe states for the purposes of non-refoulement, notwithstanding that the Protocol pre-empts 

an individual assessment of whether this is the case or not. It is not inconceivable that this 

will generate tensions with national courts who may apply the principle in a more traditional 

sense.  

 
THE RIGHT TO DATA PROTECTION 
 

The general right to protection of personal data is set out in Article 8 EUCFR. Such data must 

be processed fairly for specified purposes and on the basis of the consent of the person 

concerned or some other legitimate basis laid down by law. Everyone has the right of access 

to data which has been collected concerning him or her, and the right to have it rectified. A 

more specialised provision, Article 286 EC, requires EU Institutions to comply with data 

protection laws. Article 8 EUCFR  is unusual in that the Convention Explanations indicate 

that its roots lie in part in Article  8 ECHR and the 1981 Council of Europe Convention for 

the Protection of Individuals with regard to the Processing of Personal Data, but also in 

Directive 95/46/EC, on the protection of individuals with regard to the processing of personal 

data and on the free movement of such data.13 A piece of secondary legislation seems central 

to understanding the contours of this right. 

 

The central provision, Article 6, provides that data must be processed fairly and lawfully for 

specified, explicit and legitimate purposes ; that the processing be accurate, adequate, relevant 
                                                 
13 OJ 1995, L 281/31, 
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and not excessive in relation to the purposes for which it is processed and  kept in a form 

which permits identification of data subjects for no longer than is necessary. The other central 

principle, set out in article 12, is the right of access of the subject to the data. Restrictions may 

be placed on these rights for, inter alia, public security and prevention or detection of criminal 

offences. 

 

Until now, the Directive has been confined by its only covering activities in the first pillar and 

not covering public security, defence, State security or the activities of the State in areas of 

criminal law. This has changed. Article 8 EUCFR provides a fundamental right which the 

Court, in the last year, has indicated can be invoked across all  Union and Member State 

activities falling within the fields of the first and third pillars.14 The right to data protection is, 

therefore, likely to be increasingly asserted in the context of the policing and supervisory 

measures taken in the ‘war on terror’. The other provision that will govern use of data 

protection is Article 8 ECHR, the right to respect for family and private life. The only case in 

which the Court of Justice has considered the question of fundamental rights and data 

protection, it invoked this right.15 The Court ruled that any collection of data for a third party 

(and this includes the state) will normally only be allowed if it is necessary in a democratic 

society to achieve a legitimate aim. In case in question, the Court drew a very wide of what 

constitutes a legitimate aim (eg proper use of public funds) but is very eager to see that no 

restriction is excessive or disproportionate, this notwithstanding.  

 

The implications of these developments are that the processing and sharing of data will be 

increasingly subject to review by the Court on the grounds of whether it is excessive or 

disproportionate to the purpose in hand. This is likely to be a particular challenge to many of 

the ‘private policing’ measures taken post 9/11. Two  examples are the responsibilities of the 

service providers to store data for between six months and two years16 and  the duty of 

financial institutions and others to to report and record any suspicious transaction to the 

authorities and to keep records of that transaction where the value is more than €15,000.17 In 

the former case, the leeway offered to Member State to define the period necessary does not 

suggest a proportionate approach guided to realising a public purpose, whilst in the latter the 

                                                 
14 Case C-354/04P Gestoras Pro Amnistía et al. v Council, Judgment of 27 February 2007; C-355/04P 
Segi etal. v Council, Judgment of 27 February 2007; Case C-303/05 Advocaten voor der Wereld v 
Leden van de Ministerraad, Judgment of 3 May 2007. 
15 Case C- 138/01 Österreichischer Rundfunk [2003] ECR I- 4919) 
16 Directive 2006/24 on the retention of data generated or processed in connection with the provision of 
publicly available electronic communication, OJ 2006, L 105/54, article 6. 
17 Directive 2001/97/EC amending Directive 91/308/EEC on prevention of the use of the financial 
system for the purpose of money laundering, OJ 2001, L 344/76, article 3. 
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delegation to private parties to pass on data on the basis of their suspicions is similarly very 

unconfined. 

 
PROCEDURAL RIGHTS IN PENAL MATTERS 
 
Procedural rights in penal matters incorporate a wide array of rights. Chapter VI EUCFR 

concerns itself with these rights and explicitly mentions the right to an effective remedy and 

to a fair trial; the presumption of innocence and right of defence, the principles of legality and 

proportionality of criminal offences and penalties and the right not to be tried or punished 

twice in criminal proceedings for the same criminal offence (ne bis in  idem).18 These rights 

have all been established in the case law of the Court of Justice as have the right to legal 

privilege, protection against self-incrimination and limited access to the file.  

 

Whilst rights of defence have been extensively developed in the Court of Justice case law, 

they have largely been developed in the context of the Commission’s regulatory powers in the 

field of EC competition law. There is some concern about translating this case law 

unthinkingly over to the field of criminal law. A recent example is the question of lawyer’s 

duties  to inform the competent authorities of any fact which could be an indication of money 

laundering. It was argued that this violated the principle of legal privilege and could therefore 

jeopardise the right to a fair trial. The Court of Justice stated this would only be the case with 

regard to information provided in the context of or in preparation in judicial proceedings. It 

applied analogous reasoning used to that in competition proceedings. In fields governing 

liberty, access to advice over one’s legal position would seem axiomatic.19 If individuals 

could not go to lawyers for that advice without fear of penality, there will be a problem of 

their not having access to the law for the most central of their freedoms.   

 

The other central challenge facing EU law is the coordination of penal proceedings in  

different member states. There is a concern, recognised in the 1990 Schengen Implementing 

Agreement, of double criminality with individual tried twice for the same offence. The 

principle of ne bis in idem is present in Article 54 which holds : 
 

A person whose trial has been finally disposed of in one Contracting Party may not be 

prosecuted in another Contracting Party for the same acts provided that, if a penalty has been 

imposed, it has been enforced, is actually in the process of being enforced or can no longer be 

enforced under the laws of the sentencing Contracting Party 

                                                 
18 For discussion see Chalmers etal, European Union Law (2006, CUP) 238 etseq. 
19 Case C-305/05 Ordre des barreaux francophones et germanophone v Conseil des Ministres, 
Judgment of 26 June 2007. 
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This has been interpreted broadly in Court case law to impose almost complete mutual 

recognition of Contracting States’ sentences so that Member states must recognise the 

outcomes other states’ criminal processes even if the outcome is likely to have been different 

from their own.20 This has been held to be true even where the accused is acquitted in the first 

state by virtue of the prosecution being time-barred or is acquitted for lack of evidence which 

may later become available.21 The only concern, from the viewpoint of the accused, is that 

there is no mutual recognition for periods of detention prior to trial even if this would have 

been taken into account by courts of that state.22 

 

The other concern has been that generated by the abolition of the principle of double 

criminality for 32 offences by the European Arrest Warrant. Concerns revolved around a 

breach of the principle of the legality whereby an individual can only be punished for a 

breach of specified offences. It was argued that this was compromised by the vagueness of the 

list and that states were having to enforce warrants that are not criminal offences in their 

territory. This has been answered in the Advocaten voor der Wereld judgment where the 

Court argued that the relevant law was the law of the issuing State.23 This should both be 

specific enough to counter the charge of vagueness and, as the applicable law, answered the 

charge of there being no law. Whilst, on a formal basis, this is perfectly coherent, it rests on 

the assumption that in all member states the laws in question are specified with sufficient 

clarity and the rights of defence of the accused sufficiently respected for their to be no 

problems with their being surrendered there, notwithstanding the absence of an offence in the 

surrending state. There is, of course, no research on this. 

 

It is finally worth mentioning the procedural rights of victims. These are set out by 

Framework Decision 2001/220/JHA on the standing of victims in criminal proceedings.24  

This provides, inter alia, for their to have a hearing, to receive information, to be treated with 

dignity, protection and to receive a decision on compensation within a reasonable period of 

time. 

 

 

 
                                                 
20 Case C-436/04 van Esbroeck [2006] ECR I-2333. 
21 Case C-467/04 Gasparini, Judgment of 28 September 2006; Case C-150/05 van Straaten, Judgment 
of 28 September 2006. 
22 Case C-288/05 Kretzinger, Judgment of 18 July 2007. 
23 Case C-303/05 Advocaten voor der Wereld v Leden van de Ministerraad, Judgment of 3 May 2007. 
24 OJ 2001, L 82/1. 
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CONCLUSION 
 

The pressures shaping these rights are very heterogeneous. In many ways, this is highly 

desirable as the rights are very different. This diversity illustrates another problem, however, 

which is the chaotic manner in which they are likely to develop and the possibilities for 

opportunism brought about by this. It will take considerable time, for example, for an 

extensive case law of the Court of Justice to develop and, as it can only respond to its docket, 

it may not develop on the most pressing fields. One route to avoid this is to go down the 

legislative track. In many ways, asylum is an example of this. We have extensive law on the 

right because political pressures emerged to develop this. The danger with this is that it 

obviates the need for the right as a counterweight to potential legislative abuse. There are 

other ways. Extensive practice is likely to develop on all these rights in national courts and 

national Ombudsmen. This is likely to develop relatively fast, and it would seem to me that 

there would be some value in a database which indicated trends, arguments and tensions 

across Europe, and which could used to be flesh out the idea of common constitutional 

traditions in the noblest sense of the phrase.  
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