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QUESTIONNAIRE

JOINT COMMITTEE MEETING
at the initiative of the European Parliament and the Assembleia da 

República of Portugal

THE FUTURE OF THE EU 
AS AN AREA OF FREEDOM, SECURITY AND JUSTICE

European Parliament, Brussels

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

1. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 2007 according 
to its legislative programme?

2. What is the legislation in your Member State as far as sanctions against employers 
of illegal workers are concerned? What kind of sanctions does it provide for? Is there 
information on their outcomes (statistics, studies...)?

SESSION 2
The fight against terrorism: what role for the EU?

1. In the framework of the draft revised action plan on combating terrorism, the 
Commission has addressed a questionnaire to Member States on national measures in 
the fight against terrorism and their impact on fundamental rights. What is your view 
on that issue?

2. According to its legislative programme, the Commission should submit at the 
beginning of November 2007 the second report on the implementation of the 
Framework Decision on combating terrorism1 together with a proposal to amend that 
Framework Decision. How do you assess the implementation of that Framework 
Decision in your country?

3. In the fight against terrorism and crime, the principle of mutual recognition 
plays an essential role and one of the key instruments in this field is the Framework 

                                               
1 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
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Decision on the European arrest warrant and the surrender procedures between 
Member States2. How is that Framework Decision transposed in your country?

SESSION 3
The exchange of data for security purposes: 
the examples of the Treaty of Prüm and PNR 

1. As regards the Treaty of Prüm, has your Parliament been consulted on the 
Convention on the stepping up of cross border cooperation, particularly in combating 
terrorism, cross border crime and illegal migration or on the Council Decision on the 
stepping up of cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national legislation?

2. As regards the PNR agreement reached on 28 June 2007, was your Parliament 
involved in or kept informed of the negotiations with the US? Has your Parliament 
requested to be involved in the ratification process? What is your position on a 
comparable initiative at European level?

3. How is the Directive on the obligation of carriers to communicate passenger 
data3 transposed in your country? Did your Parliament have any problems or concerns 
in this respect?

SESSION 4
Prospects and limits of European and national criminal law

1. In your Parliament's opinion, how will or should EU criminal policy evolve in 
the near future?

2. With the entry into force of the Reform Treaty, there will be an assessment of 
the acquis in this area. From your point of view, what should be reconsidered or 
improved?

3. Does your Parliament have a position as regards the proposals of the 
Commission introducing criminal sanctions currently under discussion4?

GENERAL QUESTION
on interparliamentary cooperation

                                               
2 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).
3 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate 
passenger data.
4 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 
made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?
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ANSWERS PROVIDED BY THE BELGIAN HOUSE OF 
REPRESENTATIVES:

Remarque préalable
Vu la situation actuelle en Belgique, seule la législation en vigueur a été 
mentionnée à titre de réponse.

SESSION 1
Quel rôle pour les Parlements dans l'approche globale de l'Union européenne en 

matière de  migration?
L'exemple du projet de Directive prévoyant des sanctions à l'encontre des employeurs 

de ressortissants de pays tiers en séjour irrégulier

3. Quelle est votre position sur la stratégie de l'Union européenne en matière de 
migration et sur les propositions législatives que la Commission devrait 
soumettre à la fin d'octobre 2007 selon son programme législatif?

/

4. Quelle est la législation dans votre État membre en ce qui concerne les 
sanctions à l'encontre des employeurs des ressortissants de pays tiers en séjour 
irrégulier? Quelles sortes de sanctions sont prévues? Existe-t-il des 
informations sur leurs conséquences (statistiques, études...)?

Loi-programme (I) du 27 décembre 2006 – articles 312 à 324 (Moniteur 
belge du 28 décembre 2006)

SESSION 2
La lutte contre le terrorisme: quel rôle pour l'Union européenne?

4. Dans le cadre du projet de plan d'action révisé sur la lutte contre le terrorisme, la 
Commission a adressé un questionnaire aux États membres sur les mesures 
nationales relatives à la lutte contre le terrorisme et leur impact sur les droits 
fondamentaux. Quel est votre point de vue en la matière?

/

5. Selon son programme législatif, la Commission devrait soumettre début 
novembre 2007 le deuxième rapport sur la mise en œuvre de la Décision-cadre 
relative à la lutte contre le terrorisme5 accompagné d'une proposition pour 
modifier cette Décision-cadre. Comment vous jugez la mise en œuvre de cette 
Décision-cadre dans votre pays?

/

6. Dans la lutte contre le terrorisme et les crimes, le principe de la reconnaissance 
mutuelle joue un rôle essentiel et l'un des instruments clés dans ce domaine est 
la Décision-cadre relative au mandat d'arrêt européen et aux procédures de 

                                               
5 Décision-cadre du Conseil du 13 juin 2002 relative à la lutte contre le terrorisme (2002/475/JAI).



-8-

remise entre États membres6. Comment cette Décision-cadre est-elle transposée 
dans votre pays?

Loi du 19 décembre 2003 relative aux infractions terroristes (Moniteur 
belge du 22 décembre 2003).

SESSION 3
L'échange de données à des fins sécuritaires: 

les exemples du Traité de Prüm et de PNR 

4. En ce qui concerne le Traité de Prüm, est-ce que votre Parlement a été consulté 
sur la Convention relative à l'approfondissement de la coopération 
transfrontalière, notamment en vue de lutter contre le terrorisme, la criminalité 
transfrontalière et la migration illégale ou sur la Décision du Conseil relative à 
l'approfondissement de la coopération transfrontière, notamment en vue de 
lutter contre le terrorisme et la criminalité transfrontière? Quel est l'impact de 
ces actes sur votre législation nationale?

Loi du 28 décembre 2006 portant assentiment au traité entre le Royaume de 
Belgique, la République fédérale d'Allemagne, le Royaume d'Espagne, la 
République française, le grand-duché de Luxembourg, le Royaume des 
Pays-Bas et la République d'Autriche relatif à l'approfondissement de la 
coopération transfrontalière, notamment en vue de lutter contre le 
terrorisme, la criminalité transfrontalière et la migration illégale, et aux 
annexes, faits à Prüm le 27 mai 2005 (Moniteur belge du 30 mars 2007).

5. En ce qui concerne l'accord PNR conclu le 28 juin 2007, est-ce que votre 
Parlement a été impliqué ou informé des négociations avec les États-Unis? Est-
ce que votre Parlement a demandé d'être impliqué dans le processus de 
ratification? Quelle est votre position sur une initiative comparable au niveau 
européen?

/

6. Comment la Directive concernant l'obligation pour les transporteurs de 
communiquer les données relatives aux passagers7 est-elle transposée dans votre 
pays? Est-ce que votre Parlement a eu des problèmes ou des inquiétudes à cet 
égard?

Arrêté royal du 11 décembre 2006 concernant l'obligation pour les 
transporteurs aériens de communiquer les données relatives aux passagers 
(Moniteur belge du 22 décembre 2006)

SESSION 4
Perspectives et limites du droit pénal européen et national

                                               
6 Décision-cadre du Conseil du 13 juin 2002 relative au mandat d'arrêt européen et aux procédures de 
remise entre États membres (2002/584/JAI).
7 Directive 2004/82/CE du Conseil du 29 avril 2004 concernant l'obligation pour les transporteurs de 
communiquer les données relatives aux passagers.
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4. Selon votre Parlement, comment la politique pénale de l'Union européenne 
évoluera-t-elle ou devrait-elle évoluer dans un futur proche?

/

5. Avec l'entrée en vigueur du Traité modificatif, il y aura une évaluation de 
l'acquis dans ce domaine. Selon votre point de vue, quels aspects devraient être 
revus ou améliorés?

/

6. Votre Parlement a-t-il une position en ce qui concerne les propositions de la 
Commission introduisant des sanctions pénales 8 qui sont actuellement 
discutées?

/

QUESTION GÉNÉRALE
relative à la coopération interparlementaire

Les traités actuels, et d'autant plus le nouveau traité, prévoient une coopération plus 
étroite entre les Parlements nationaux et le Parlement européen en ce qui concerne 
l'évaluation des progrès accomplis dans les politiques liées à l'espace de liberté, 
sécurité et justice. Une telle évaluation peut accompagner le dialogue qui a été initié 
par les Présidences du Conseil qui sont en train de préparer la suite du Programme de 
la Haye.
Vu le volume des informations et des documents liés à cet exercice d'évaluation et le 
besoin d'une actualisation continue de ces informations, il serait utile d'établir un 
espace de travail interparlementaire (si nécessaire, dans le cadre du site internet IPEX) 
qui a trait aux politiques concernant l'espace de liberté, sécurité et justice.

Votre Parlement souhaiterait-il participer à ce projet?

/

                                               
8 Par exemple la Proposition modifiée de Directive du Parlement européen et du Conseil relative aux 
mesures pénales visant à assurer le respect des droits de propriété intellectuelle (COM(2006)0168), la 
Proposition de Directive du Parlement européen et du Conseil modifiant la directive 91/477/CEE du 
Conseil relative au contrôle de l’acquisition et de la détention d’armes (COM(2006)0093) ou la 
Proposition de Directive du Parlement européen et du Conseil relative à la protection de 
l’environnement par le droit pénal (COM(2007)0051).
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ANSWERS PROVIDED BY THE NATIONAL ASSEMBLY OF 
THE REPUBLIC OF BULGARIA

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

5. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 2007 according 
to its legislative programme?

ANSWER: The Republic of Bulgaria is aware of the importance of strengthening the 
dialogue between EU Member States and third countries on migration, as well as of 
the taking of concrete measures for improvement of management in the formulation 
and implementation of migration policies at both Community and national level. 
Considering the importance of the Black Sea region in terms of migration and 
combating trafficking in human beings, Bulgaria supports an extension of the 
application of the Global Approach to Migration to the countries of the Black Sea 
basin. Bulgaria will continue to work for the taking of adequate measures to increase 
the effectiveness of migration management through co-ordination of the efforts of 
Member States and application of the principle of solidarity.

Concerning the Proposal for a Council Directive on the conditions of entry and 
residence of third-country nationals for the purposes of highly qualified employment, 
Bulgaria believes that the adoption of this Directive will support the efforts of 
Member States to fill the vacancies on their labour markets for which highly qualified 
workers who are not Union citizens are not available. The facilitation of the 
admission of highly qualified workforce from third countries will help the economies 
of Member States.

In our opinion, the approach to addressing the problem of the employment of illegally 
staying third-country nationals, adopted by the Proposal for a Directive of the 
European Parliament and of the Council providing for sanctions against employers of 
illegally staying third-country nationals, is absolutely correct and timely because it 
contains a general prohibition on the employment of third-country nationals who are 
illegally staying, an obligation for employers to copy the relevant documentation and 
to notify the competent national bodies, and sanctions for employers who do not 
comply with their obligation. We support the option in the Proposal, according to 
which, apart from imposition of administrative penalties consisting of fines, 
employers should also be required to pay the costs of returning the illegally staying 
third-country national, the outstanding remuneration without the need for the third-
country national to introduce a claim, and any outstanding taxes and social security 
contributions. In our opinion, the shift of the burden of proof will facilitate the 
authorities which exercise control. The overall structure of the Proposal, including 
preventive measures, sanctions and enforcement, is adequate.

Article 15 of the Proposal for a Directive provides that at least 10 per cent of 
companies are subject to inspections. On this issue, we believe that, if adopted, this 
will impose a rather heavy administrative burden and will require additional 
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administrative strengthening of the competent bodies in Bulgaria. In finalising the 
percentage of companies subject to inspections, consideration should be given to the 
financial resources that this would require. In principle, a flexible approach should 
be taken to setting the percentage of inspections to be carried out per annum within 
reasonable limits.

6. What is the legislation in your Member State as far as sanctions against employers 
of illegal workers are concerned? What kind of sanctions does it provide for? Is there 
information on their outcomes (statistics, studies...)?

ANSWER: In Bulgarian legislation, sanctions against employers who hire illegal 
migrants are contained in Article 82 of the Employment Promotion Act. Any 
employer, who or which has hired under an employment relationship a foreigner 
without a work permit, or any resident person, who or which has appointed a posted 
foreigner without a work permit or without registration at the National Employment 
Agency, is liable to a fine or a pecuniary penalty to an amount fixed under Article 48 
(2) and (3) of the Foreigners in the Republic of Bulgaria Act, unless subject to a 
severer sanction.
“Article 48. (1) A fine of BGN 500 or exceeding this amount but not exceeding BGN 
5,000 shall be imposed on any foreigner who:
1. has re-entered the country after being expelled therefrom;
2. engages in work, commerce and other activity without the appropriate permit;
3. remains in the country after expiry of the authorised duration of stay.
(2) The sanction referred to in Paragraph (1) shall furthermore be imposed on any 
natural persons who have employed foreigners without the appropriate permit, and 
any such legal persons shall be punishable by a pecuniary penalty of BGN 20,000.
(3) A fine of BGN 1,000 or exceeding this amount but not exceeding BGN 10,000 shall 
be imposed [on natural persons], and a pecuniary penalty not exceeding BGN 40,000 
shall be imposed on legal persons, in the event of repeated violations under 
Paragraphs (1) and (2).”

In 2006, the Regional Labour Inspectorate Directorates of the General Labour 
Inspectorate Executive Agency drew up 54 written statements in connection with 
violations of the regime for employment of foreigners in Bulgaria. Two such 
statements were drawn up in January-September 2007 (since Bulgaria’s entry into the 
EU).

The Ministry of Labour and Social Policy does not keep statistics on the income 
accruing from this source.

SESSION 2
The fight against terrorism: what role for the EU?

7. In the framework of the draft revised action plan on combating terrorism, the 
Commission has addressed a questionnaire to Member States on national measures in 
the fight against terrorism and their impact on fundamental rights. What is your view 
on that issue?

ANSWER: The Commission has not yet sent this questionnaire to the Member States. 
When it arrives and after assessing the effectiveness of the measures for the fight 
against terrorism, we are prepared to provide more detailed information.
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8. According to its legislative programme, the Commission should submit at the 
beginning of November 2007 the second report on the implementation of the 
Framework Decision on combating terrorism9 together with a proposal to amend that 
Framework Decision. How do you assess the implementation of that Framework 
Decision in your country?

ANSWER: Bulgarian legislation fully conforms to the scope of Council Framework 
Decision on combating terrorism (2002/475/JHA). Criminalization is based on 
criteria related to the purpose motivating the commission of the specific type of 
offence, as is the approach adopted in the Council Framework Decision. A terrorist 
offence is a serious criminal offence within the meaning given by the Criminal Code 
and is punishable by deprivation of liberty for a term of five to fifteen years, and 
where death has been caused, by life imprisonment or life imprisonment without 
commutation. The provision for increased criminal liability in the cases where 
criminal activity is carried out by a terrorist group conforms to Article 2 of the 
Council Framework Decision. By virtue of the Criminal Code, a person who in any 
way whatsoever, whether directly or indirectly, procures or provides resources for the 
commission of terrorist offences, knowing or supposing that these resources will be 
used to this end, is punishable by deprivation of liberty for a term of three to fifteen 
years and a maximum fine of BGN 30,000. The instrument of the crime is forfeited to 
the Exchequer and if it is not available or has been alienated, its equivalent is 
awarded against the offender. Preparation to commit terrorism is punishable by 
deprivation of liberty for a maximum term of six years.

National legislation provides broader opportunities to investigate terrorist criminal 
activity within the meaning of the Criminal Code. According to the Criminal 
Procedure Code, the special surveillance means provided for in the Code may be used 
for the investigation of these offences: technical means, operational techniques, 
controlled delivery, trusted transaction, and investigation through an undercover 
officer.

The Administrative Violations and Sanctions Act holds legal persons liable to an 
administrative sanction consisting of a pecuniary penalty which does not exclude the 
criminal liability, in accordance with Articles 7 and 8 of the Council Framework 
Decision. The maximum pecuniary penalty that can be imposed under this Act on a 
legal person which has or would have enriched itself from terrorist offences within the 
meaning given by the Criminal Code is the lesser of BGN 1,000,000 and the 
equivalent of the property benefit.

The Criminal Assets Forfeiture Act regulates the terms and procedure for imposition 
of injunctions and forfeiture to the Exchequer of any assets derived, whether directly 
or indirectly, from criminal activity, which have not been restored to the aggrieved 
party or which have not been forfeited to the Exchequer or confiscated under other 
laws.

A special Measures against the Financing of Terrorism Act has also been adopted. 
The Council Framework Decision requires the taking of measures for protection of, 
and assistance to, victims of terrorist offences. A Protection of Persons Endangered in 

                                               
9 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
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Connection with Criminal Procedure Act and an Assistance and Financial 
Compensation of Victims of Crime Act have been adopted to meet this requirement.

9. In the fight against terrorism and crime, the principle of mutual recognition 
plays an essential role and one of the key instruments in this field is the Framework 
Decision on the European arrest warrant and the surrender procedures between 
Member States10. How is that Framework Decision transposed in your country?

ANSWER: Council Framework Decision on the European arrest warrant and the 
surrender procedures between Member States (2002/584/JHA) has been transposed 
into Bulgarian legislation by the Extradition and European Arrest Warrant Act, 
promulgated in the State Gazette on 3 June 2005.

The Act determines the scope, the content and form of the European arrest warrant,
the authorities competent to issue it, and the cases in which it is issued. The Act also 
regulates the procedure related to the transmission, surrender, execution and the 
consequences of a surrender of the requested person. In this part, the Extradition and 
European Arrest Warrant Act is in force as from the date of entry into force of the 
Treaty concerning the Accession of the Republic of Bulgaria to the European Union, 
i.e. 1 January 2007.

SESSION 3
The exchange of data for security purposes: 

the examples of the Treaty of Prüm and PNR 

7. As regards the Treaty of Prüm, has your Parliament been consulted on the 
Convention on the stepping up of cross border cooperation, particularly in combating 
terrorism, cross border crime and illegal migration or on the Council Decision on the 
stepping up of cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national legislation?

ANSWER: The Bulgarian Parliament, through the parliamentary oversight exercised 
of the operation of the executive, receives information on a regular basis about the 
measures taken for the country’s accession to the Treaty of Prüm.

On 2 February 2007, Bulgaria sent a formal notification to the Federal Ministry of 
Foreign Affairs of the Federal Republic of Germany regarding the intention of the 
Republic of Bulgaria to accede to the Treaty of Prüm.

Our country has co-initiated an incorporation of the Treaty of Prüm into the acquis 
communautaire. The Bulgarian Ministry of Interior is aware of the advantages of 
such an initiative, which would enable all 27 Member States to avail themselves of the 
opportunities provided by this Treaty. The incorporation of its provisions will 
contribute to adding a fundamentally new dimension to the sphere of police co-
operation within the EU.

Bulgaria has a high degree of preparedness and has taken steps in preparation for 
accession to the Treaty of Prüm. A Working Group has been formed in connection 
                                               
10 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).
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with the country’s accession to the Treaty, and the technical and legal prerequisites 
ensuring the effective application of the provisions of the Treaty of Prüm are currently 
in preparation. It was decided in Brussels on 11 October 2007 that Bulgaria, 
Romania, Slovakia and Hungary be fully included in the work of the Joint Working 
Group and the technical working groups. In this connection, Bulgaria has designated 
the relevant representatives for participation in these bodies.
8. As regards the PNR agreement reached on 28 June 2007, was your Parliament
involved in or kept informed of the negotiations with the US? Has your Parliament 
requested to be involved in the ratification process? What is your position on a 
comparable initiative at European level?

ANSWER: The Bulgarian Parliament was not involved in the negotiating process on 
conclusion of the Agreement of 28 June 2007 between the EU and the USA on the 
Processing and Transfer of PNR Data by Air Carriers to the US Department of 
Homeland Security, Bureau of Customs and Border Protection (PNR Agreement). 
Within the framework of parliamentary oversight, we receive information regarding 
the arrangements agreed.

9. How is the Directive on the obligation of carriers to communicate passenger 
data11 transposed in your country? Did your Parliament have any problems or 
concerns in this respect?

ANSWER: The latest revisions of the Foreigners in the Republic of Bulgaria Act, 
introduced by the Act to Amend and Supplement the Foreigners in the Republic of 
Bulgaria Act (promulgated in the State Gazette No. 63 of 2007) transposed into 
Bulgarian legislation the requirements of Council Directive 2004/82.EC of 29 April 
2004 on the obligation of carriers to communicate passenger data, and Bulgaria has 
meanwhile notified the transposition of the Directive into the national legislation. It is 
important to stress the express requirement set in the Act that passengers’ personal 
data be processed in compliance with the Personal Data Protection Act and the 
international treaties to which the Republic of Bulgaria is a party.

The Bulgarian Parliament believes that at this point national legislation provides 
sufficient guarantees of protection of passenger data.

SESSION 4
Prospects and limits of European and national criminal law

7. In your Parliament's opinion, how will or should EU criminal policy evolve in 
the near future?

ANSWER: The draft Reform Treaty contains, inter alia, a new framework regarding 
the criminal policy or the European Union, which will be implemented within the 
framework of the creation of an area of freedom, security and justice that the Union 
will offer its citizens. In our opinion, reforms in several key areas are likely to be most 
substantial:

                                               
11 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate 
passenger data.
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 Transcending the pillar architecture of the EU and the delimitation of areas 
falling under the exclusive and shared competence of the EU and the Member 
States, which leads, apart from a simplification of the system, also to a change 
of the procedural and institutional framework of its operation;

 Introduction of the directive as a legislative instrument on matters concerning 
judicial co-operation in criminal matters;

 Application of the ordinary legislative procedure in the exercise of the co-
decision power of the Council and the European Parliament to adopt acts in 
this area (Article 2, paragraph 67 of the Draft Treaty amending the Treaty on 
European Union and the Treaty establishing the European Community), which 
will increase the effectiveness, transparency and accountability in the 
legislative procedures;

 Conferring on the Court of Justice of the European Union jurisdiction on 
questions concerning judicial co-operation in criminal matters by providing 
for a procedure for imposition of a lump sum or penalty payment on Member 
States for failing to fulfil their obligations under the Treaties (infringement 
procedure), which will ensure due transposition of Community legislation and 
its implementation (Article 2, paragraph 212 of the Draft Treaty).

In our opinion, the provisions contained in the Reform Treaty regarding the pursuit of 
judicial co-operation in criminal matters address, to a very large extent, the need of 
reforms and the achievement of substantial progress in response to Union citizens’ 
expectations that Member States conduct a stronger and more concerted policy for a 
more secure Europe. We believe that the proposed revisions are a step in the right 
direction to overcome the weaknesses that have been identified.

8. With the entry into force of the Reform Treaty, there will be an assessment of 
the acquis in this area. From your point of view, what should be reconsidered or 
improved?

ANSWER: Our opinion is that an answer to this question should be sought within the 
context of the strategic framework for development of the EU policies related to the 
area of freedom, security and justice.

The results of the First Review of the Hague Programme face the EU and the Member 
States with challenges which should be met in response to Union citizens’ clearly 
declared expectations that the security of Europe be safeguarded while, at the same 
time, the exercise of their individual rights be fully guaranteed.

We believe that the cross-border implications of phenomena like terrorism and 
organised crime necessitate the taking of timely and effective action for pursuit of an 
ever closer co-operation among the Member States.

We share the view that the effective procedure for decision-making by consensus on 
third pillar matters leads to the taking of initiatives and adopting of legislative acts on 
the basis of the “lowest common denominator”, which not always finds expression in 
the most effective solution of the problem raised and often addresses it only partially. 
In this sense, the future work on questions concerning EU criminal policy should 
focus, to a greater degree, on the drafting of more comprehensive acts with an ex-ante 
impact assessment, as well as the taking of a horizontal approach to certain questions 
concerning the harmonisation of the legislation of Member States, where necessary.
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In connection with the transposition of the acquis at the national level, our opinion is 
that the opportunities for judicial review and imposition of penalty payments upon 
non-fulfilment of an obligation to transpose the provisions of the EU acts into 
domestic legislation merit a positive reaction. Regardless of the fact that this could 
lead to a serious administrative pressure in the Member States, the package of 
measures provided for in the Reform Treaty will ensure the effective enforcement and 
a stable basis for application of the principle of mutual recognition of judgments and 
strengthening of co-operation among Member States.

9. Does your Parliament have a position as regards the proposals of the 
Commission introducing criminal sanctions currently under discussion12?

ANSWER: Bulgarian legislation is in harmony with the Proposal for a Directive of 
the European Parliament and of the Council amending Council Directive 91/477/EEC 
on control of the acquisition and possession of weapons. The proposed amendments 
envisage regulation of the subject matter of Directive 91/477 in accordance with the 
provisions of the UN Firearms Protocol. Bulgaria ratified the Protocol by an Act 
promulgated in the State Gazette No. 63 of 28 June 2002.
In compliance with the Protocol, the Explosives, Firearms and Ammunition Control 
Act regulates control over the activities involving explosives, firearms and 
ammunition, the regime for the issuance of licences for all weapons for civilian uses, 
including for hunting and sporting uses, as one of the guarantees of effective crime 
prevention, building public safety and averting the risk of terrorist acts and other 
serious criminal offences.

The Republic of Bulgaria supports the Proposal for a Directive of the European 
Parliament and of the Council on criminal measures aimed at ensuring the 
enforcement of intellectual property rights, because this will lead to unification of the 
measures for protection of intellectual property rights and, therefore, to an increased 
effectiveness in the application of the law. Bulgaria supports the proposal of the 
Presidency for a continuation of the discussion at the working level, so as to clarify 
further the questions raised.
Our position was established before we joined the European Union and before the 
European Union reviewed the proposal of a directive. The Bulgarian position is to be 
updated within the context of the Judgment of the Court of Justice in Case C-440/05.

GENERAL QUESTION
on interparliamentary cooperation

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 

                                               
12 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?

ANSWER: Aware of the need of building and maintaining a reliable database of all 
documents related to the Area of Freedom, Security and Justice, and mindful of the 
importance of such a database for making correct decisions and conducting an active 
policy at the national level, the Bulgarian Parliament declares its readiness to take 
part in the implementation of this project.



-19-

CYPRUS
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ANSWERS PROVIDED BY THE HOUSE OF REPRESENTATIVES:

JOINT COMMITTEE MEETING
The Future Of The EU As An Area Of Freedom, Security And 

Justice,
Brussels, 26 – 27/11/2007

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

7. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 2007 according 
to its legislative programme?

The Migration Strategy has not yet been discussed at the House of Representatives. 
However, the House’s general position is that a comprehensive strategy on migration 
should be adopted. Such a strategy should be dealing, in a satisfactory manner, both 
with combating illegal immigration and with the creation of a common framework on 
legal immigration. 

2. What is the legislation in your Member State as far as sanctions against employers 
of illegal workers are concerned? What kind of sanctions does it provide for? Is there 
information on their outcomes (statistics, studies...)?

Employing illegal workers is considered by law as a special offence and is thus 
punished severely.
A delinquent employer can be imprisoned for up to 3 years or be fined up to 5000 
Cyprus Pounds, or both. The Court can also ask the delinquent employer to pay the 
social contributions/charges for the employee illegally employed, for a period not less 
than 3 months. The Court can also forbid the delinquent employer to employ 
foreigners, for as long a period as it deems appropriate. Should the employer illegally 
employ foreigners during that period, he or she can be imprisoned for up to 2 years.

SESSION 2
The fight against terrorism: what role for the EU?

10. In the framework of the draft revised action plan on combating terrorism, the 
Commission has addressed a questionnaire to Member States on national measures in 
the fight against terrorism and their impact on fundamental rights. What is your view 
on that issue?

The House of Representatives is very sensitive to the issue of fundamental rights in 
the framework of the fight against terrorism. It thus examines every measure adopted 
to ensure that they are proportionate to the means and limits the impact on 
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fundamental rights as much as possible. According to the Constitution of the Republic 
of Cyprus, such limits are only allowed in the case of protection of public interest.  

11. According to its legislative programme, the Commission should submit at the 
beginning of November 2007 the second report on the implementation of the 
Framework Decision on combating terrorism13 together with a proposal to amend that 
Framework Decision. How do you assess the implementation of that Framework 
Decision in your country?

The debate regarding a new law on Terrorism is ongoing.

12. In the fight against terrorism and crime, the principle of mutual recognition 
plays an essential role and one of the key instruments in this field is the Framework 
Decision on the European arrest warrant and the surrender procedures between 
Member States14. How is that Framework Decision transposed in your country?

The Constitution of the Republic of Cyprus has been amended in order to allow 
extradition on the basis of the European arrest warrant and the surrender procedures 
between Member States (5th amendment of the Constitution).

SESSION 3
The exchange of data for security purposes: 
the examples of the Treaty of Prüm and PNR 

10. As regards the Treaty of Prüm, has your Parliament been consulted on the 
Convention on the stepping up of cross border cooperation, particularly in combating 
terrorism, cross border crime and illegal migration or on the Council Decision on the 
stepping up of cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national legislation?

The House of Representatives has not been consulted on this issue. 

11. As regards the PNR agreement reached on 28 June 2007, was your Parliament 
involved in or kept informed of the negotiations with the US? Has your Parliament 
requested to be involved in the ratification process? What is your position on a 
comparable initiative at European level?

The House of Representatives has not been consulted on this issue. However, it has 
received information on the discussions held on this issue at the European Parliament. 

                                               
13 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
14 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).
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12. How is the Directive on the obligation of carriers to communicate passenger 
data15 transposed in your country? Did your Parliament have any problems or 
concerns in this respect?

This has not been discussed at the House of Representatives. 

SESSION 4
Prospects and limits of European and national criminal law

10. In your Parliament's opinion, how will or should EU criminal policy evolve in 
the near future?

The House of Representatives has not yet adopted an official position on this issue.

11. With the entry into force of the Reform Treaty, there will be an assessment of 
the acquis in this area. From your point of view, what should be reconsidered or 
improved?

The House considers that communitarisation of the 3rd pillar is a good way forward.

12. Does your Parliament have a position as regards the proposals of the 
Commission introducing criminal sanctions currently under discussion16?

The House of Representatives has no official position on the matter.

GENERAL QUESTION
on interparliamentary cooperation

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 
made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

                                               
15 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate 
passenger data.
16 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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Is your Parliament interested in taking part to this project?

The House of Representatives would be interested in receiving more information on 
this project.
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CZECH REPUBLIC
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The Czech Senate’s Reply 
to the Questionnaire regarding the themes of 

the Joint Committee Meeting on the Future of the EU as an Area of 
Freedom Security and Justice – Brussels 26.11.-27.11.2007

Session 1

8. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 2007 according 
to its legislative programme?

The Senate has not delivered particular resolution on these particular documents 
yet but it has selected these proposals for scrutiny. Generally, the Senate supports 
the idea of Global approach to migration and is concerned over the balancing of 
approach to both Southern and Eastern dimension of migration.

9. What is the legislation in your Member State as far as sanctions against employers 
of illegal workers are concerned? What kind of sanctions does it provide for? Is there 
information on their outcomes (statistics, studies...)?

The Czech Republic currently has legislation providing for sanctions against 
illegal employment, yet not criminal ones. There is a Government proposal for an 
amendment to the Czech Criminal Code that proposes the use of criminal 
sanctions in the area of illegal employment. As regards the current proposal of the 
Commission, the Senate has already delivered a resolution that generally supports 
the proposal, but has a problem with the scope of the directive that proposes 
sanctioning of illegal employment only when the person concerned does not have 
residence status (resolution attached).

Session 2

13. In the framework of the draft revised action plan on combating terrorism, the 
Commission has addressed a questionnaire to Member States on national measures in 
the fight against terrorism and their impact on fundamental rights. What is your view 
on that issue?

The Senate has not discussed this particular issue. 

14. According to its legislative programme, the Commission should submit at the 
beginning of November 2007 the second report on the implementation of the 
Framework Decision on combating terrorism together with a proposal to amend that 
Framework Decision. How do you assess the implementation of that Framework 
Decision in your country?

As regards the implementation of the Framework Decision, the Czech 
Republic has up to date transposed only part of the measures. There is no 
legal base for criminal liability of legal persons in the Czech legal system, as 
the law on criminal liability of legal persons proposed by the Czech 
Government was rejected by the Parliament.



-26-

15. In the fight against terrorism and crime, the principle of mutual recognition 
plays an essential role and one of the key instruments in this field is the Framework 
Decision on the European arrest warrant and the surrender procedures between 
Member States. How is that Framework Decision transposed in your country?

The implementation of European Arrest Warrant into the Czech legal order 
was not easy. After a failed attempt to amend the Czech Constitution (the 
problem being the possible surrender of Czech citizens to other EU countries) 
a ruling by the Czech Constitutional Court on the constitutionality of the 
provisions implementing the EAW followed. The Court ruled that the 
implementation is correct and in line with the relevant constitutional 
provision. At the moment the Czech Republic does not have problems with the 
Framework Decision itself and according to the available statistics the 
European Arrest Warrant works properly in the Czech Republic.

Session 3

13. As regards the Treaty of Prüm, has your Parliament been consulted on the 
Convention on the stepping up of cross border cooperation, particularly in combating 
terrorism, cross border crime and illegal migration or on the Council Decision on the 
stepping up of cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national legislation?

The Senate has delivered a resolution regarding the Council Decision 
(resolution attached). Generally, it welcomes the proposal for the new 
mechanisms of police cooperation that should lead to increased efficiency of 
police work in the Member States. Yet the Senate had considerable 
reservations regarding the process of establishing the Prüm Treaty mechanism 
outside of the legal framework of the treaties.

14. As regards the PNR agreement reached on 28 June 2007, was your Parliament 
involved in or kept informed of the negotiations with the US? Has your Parliament 
requested to be involved in the ratification process? What is your position on a 
comparable initiative at European level?

As regards the new agreement from June 2007, the Senate will be involved in 
the ratification procedure. At the moment it is expecting the deposition of the 
relevant documents from the Government. The Senate had not been informed 
of the original agreement by the Government, as the Government decided that 
only the new agreement would be relevant. Therefore the Senate has not 
discussed the issue yet.

15. How is the Directive on the obligation of carriers to communicate passenger 
data transposed in your country? Did your Parliament have any problems or concerns 
in this respect?

The Directive on obligation of carriers to communicate passenger data is 
transposed into the law no. 49/1997 Coll. on civil aviation. The Senate has not 
voiced any concerns over the issue.
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Session 4

13. In your Parliament's opinion, how will or should EU criminal policy evolve in 
the near future?

The Senate is highly interested in the area of EU criminal policy and considers 
it to be an important issue where the role of national parliaments in scrutiny is 
indispensable. In its recent resolutions the Senate was rather cautious toward 
the idea of communitarization of EU criminal policy and police cooperation 
(resolutions attached).

14. With the entry into force of the Reform Treaty, there will be an assessment of 
the acquis in this area. From your point of view, what should be reconsidered or 
improved?

As regards the Reform Treaty, the Senate considers the extension of qualified 
majority voting over the area of Europol’s coordination, organizational and 
operative role (Article 69k) as a serious problem. The Senate had recently 
delivered a resolution on the change of legal basis of Europol, where it had 
called for unanimity in this area (resolution attached).
Regarding the planned revision of FSJ acquis, the Czech Republic currently 
does not possess legal basis for criminal liability of legal persons and the 
Senate does therefore see a potential problem in this particular respect with 
regard to several framework decisions in force.

3. Does your Parliament have a position as regards the proposals of the Commission
introducing criminal sanctions currently under discussion?

The Senate has paid much attention to the issue, both in the area of 
intellectual property rights and the protection of environment through 
criminal law. The Senate has expressed its belief that harmonisation of 
criminal law rules should be pursued only in thoroughly justified cases and 
under the current Treaty within the framework of intergovernmental 
cooperation. At the same time the Senate called for an open discussion on the 
matter of necessity of such legal acts (resolutions attached).

General Question

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 
made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?
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The Senate will support enhanced practical parliamentary cooperation in the 
area of FSJ, as it considers this area to be a very important part of European 
integration. We would be very glad to learn in more detail about the specifics 
of the plan on building of the interparliamentary working area.
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FINLAND
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ANSWERS PROVIDED BY THE PARLIAMENT OF FINLAND (LEGAL 
AFFAIRS COMMITTEE, ADMINISTRATION COMMITTEE):

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

10.What is your position on the EU migration strategy and on the 
legislative proposals which the Commission should submit at the end 
of October 2007 according to its legislative programme?

General

- The EU's efforts to deal with migration issues in a more comprehensive way is a 
positive development and Finland supports these efforts. The comprehensive 
migration policy should be developed according to the approach outlined by the 
European Council and the JHA Council. Finland considers it important that the 
development of a common European asylum system is viewed as part of this 
comprehensive policy.

- The comprehensive approach should be expanded and deepened. At the same time it 
is very important to pay attention to the coherence of different EU measures and 
policies. Increasing coherence and synergy between migration and development 
policies is a key objective. The EU should also examine its own internal preparatory 
processes in order to achieve more coherent and better coordinated policies.

Legislative proposals adopted by the Commission on 23 October:

- Finland generally takes a positive view of measures aimed at defusing the EU's 
demographic time bomb - the lowering of the birth rate and the ageing of the 
population - and addressing the need to attract highly skilled workers from outside the 
Union.

- Finland also considers it important to promote the implementation of the conclusions 
that were drawn at the Hague European Council. Effective Community legislation in 
the area of economic migration will promote the coherence of the Community's 
migration policy and improve Europe's competitiveness in attracting skilled labour.

- The Commission's proposal for a Directive on the admission of highly skilled 
immigrants and the Framework Directive are important means to address these 
challenges and promote the comprehensive migration policy.

- The Finnish Government's Migration Policy Programme calls for measures to attract 
workers to Finland. It does not mention highly skilled workers. Finnish policy is also 
aimed at attracting skilled labour, however.

- Finland considers it important that the outcome of harmonization is not inflexible 
Community regulation that would complicate national systems. In order for the 
harmonization of legislation concerning labour migration to promote the Community's 
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goal of being a globally competitive economic area, harmonization must produce 
added value in relation to the Member States' national migration systems and from the 
viewpoint of directives' objectives. It can be assumed that the proposed Directive on 
the admission of highly skilled immigrants will produce added value and help attract 
skilled labour to the EU.

- Finland supports the objective in the Framework Directive to serve as a horizontal 
instrument to offer a fair, rights-based approach to all labour immigrants.

- In Finland's opinion it is good that the proposal has also taken into consideration the 
Member States' authority in labour migration matters. This ensures that the proposal 
will consciously and effectively influence the means that can best promote the 
achievement of common migration policy objectives.

- The Commission has rightfully drawn attention to the unfortunate situation that in 
many Member States there is a considerable gap between the rights of third-country 
workers and EU citizens, and it calls for this to be corrected.

- The "one-stop-shop" system proposed by the Commission will hopefully speed up 
the processing of individual applications in the Member States and also help attract 
potential third-country workers.

- Finland hopes that the handling of the Directive by the Member States in the Council 
will proceed as quickly as possible.

2. What is the legislation in your Member State as far as sanctions 
against employers of illegal workers are concerned? What kind of 
sanctions does it provide for? Is there information on their outcomes 
(statistics, studies...)?

General

- Finland takes a positive view of cooperation in the EU aimed at preventing illegal 
immigration, illegal work and the underground economy. It is important for sanctions 
to focus on employers of illegal workers.

- Finland already has effective procedures at the legislative level and in practice to 
prevent illegal work. In Finland problems regarding foreign workers are linked to 
foreign workers' working conditions and cases in which people are legal residents but 
work without a work permit. These issues differ in some respects from the matters 
covered in the proposed directive. Most of the other Member States also have 
different preventive measures and sanctions in place. It should be emphasized that the 
risk of being caught can be considered more important than sanctions and particularly 
criminal consequences. Approaching sanctions would have only a limited effect on 
problems. The consequences in the proposed Directive providing for sanctions against 
employers of illegally staying third-country nationals are quite harsh in relation to 
Finland's problems. In this situation it is of primary importance to make sure that the 
directive produces added value in preventing illegal work.
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Measures against employment of illegally staying third-country nationals

- The Finnish Aliens Act and Penal Code include provisions on punishments for 
illegal employment to be imposed on both employers and employees. The police and 
labour protection authorities exercise supervision particularly over the employers and 
sectors that are known to have problems. Measures against the shadow economy 
include a variety of elements. 

- In 2004, a Surveillance Unit for Illegal Foreign Labour was appointed at the 
National Bureau of Investigation to monitor and combat the use of illegal foreign 
labour and foreign labour within the shadow economy in Finland. The project was 
given a mandate of five years which is scheduled to expire at the end of 2008. The 
unit cooperates closely with local police and other authorities, various agents of 
business life and with trade and employers’ associations. The unit has 25 employees. 
The work of the project unit targets companies that hire illegal foreign labour.  In 
practice, the cases under investigation involve economic crime, such as (aggravated) 
tax fraud.  

- Even labour protection authorities have introduced stronger measures against illegal 
foreign labour or foreign labour working in the shadow economy.  Labour protection 
districts have got new public offices to supervise foreign employees’ employment 
relationships. In 2006, a Government proposal was submitted to Parliament 
containing a bill on the consumer’s reporting duty and responsibility when using 
outside labour. This Consumer Responsibility Act proposes that more offices be 
established for the labour protection districts. They would be targeted at monitoring 
compliance with the Consumer Responsibility Act, and thus in practice, also to 
supervising foreign employees’ employment relationships. 

Duties imposed on employers 

- Under the Aliens Act, an employer must attach written information as laid down by 
law to the application for a residence permit for an employed person. The employer 
must ensure that the foreign national entering his or her service has the required 
residence permit or that he or she does not need a residence permit. In addition, the 
employer is obliged to keep the information and documents for inspection by labour 
protection authorities. Under the Aliens Act, the above duties are applied to the main 
contractor or client operating in Finland, if the employees are posted workers or 
agency employees. An employer who deliberately or through (aggravated) negligence 
violates the Aliens Act may be sentenced to a fine. 

- The above mentioned Consumer Responsibility Act contains minimum provisions so 
that the consumer, by complying with these, can ensure that the subcontractor or the 
agency renting employees complies with its statutory duties. The Act will only be 
applied to work done in Finland, and it will also apply to foreign agencies that rent 
labour force, and to subcontractors in cases where foreign people work in Finland.  
The consumer is obliged to obtain the information laid down by the proposed Act 
before the employment starts.

- Under the definition in the proposed Act, the law enforcement authority is the labour 
protection authority; it is also proposed that the labour protection authorities will 
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receive additional resources after the entry into force of the Act.  The police will 
receive information on negligence when other investigations are targeted at the 
agencies concerned and in cases where labour protection districts report an offence or 
submit a request for investigation to the police of circumstances where a pre-trial 
investigation is needed.  Under the proposed Act, an employer who neglects to obtain 
the information provided by law does not commit an act leading to a pre-trial 
investigation, but the sanction to be applied is an administrative fee. 

- In December 2005, the Posted Workers Act was amended by adding provisions on 
an obligation to select a representative, which is imposed on an employer who does 
not have a business location in Finland.  The representative is obliged, for example, to 
be in possession of such information in writing on the basis of which it can be stated 
that the work carried out by the foreign employee complies with Finnish legislation. 
Labour protection authorities monitor compliance with law, and at their request, the 
information concerned must be provided to them. If the representative deliberately or 
through negligence violates his or her obligation to be in possession of, keep and pass 
on the information, he or she must be sentenced to a fine. Similarly, the party for 
which the work is performed or the representative of this party can be sentenced, if he 
or she does not arrange for the employer of the posted workers (the company posting 
the workers) to select a representative as laid down by law.

- The Government has submitted a proposal to Parliament containing an Act laying 
down provisions on the taxation of workers rented from abroad and of payments to 
persons with limited liability to pay tax.  Even though these provisions in the first 
place apply to the activity of fiscal authorities and monitoring of foreign workers, they 
also have an impact on the employer’s obligation to state and ensure the lawfulness of 
a foreign employee’s employment.  These provisions are related both to the 
Government proposal (Consumer Responsibility Act) and to the Posted Workers Act.  
Under the proposed Act concerning the consumer’s obligation to obtain information, 
the consumer must, for example, find out if the person who performs the work is 
liable to pay advance tax. Under the Posted Workers Act, a foreign company which 
does not have a business location in Finland must have a representative in Finland 
who has in his or her possession the information on the employment and employees.

Sanctions against employers

- The Aliens Act and the Penal Code include provisions on sanctions that are in 
principle applicable to all holding a position as an employer. Sanctions mainly involve 
fines; in addition, the authorities may refuse to issue residence permits for employed 
persons. Under the Penal Code, serious employer’s offences may be punished with 
imprisonment. Anyone using illegal foreign labour may be sentenced to a fine or to a 
maximum of one year’s imprisonment.  

- The Aliens Act lays down provisions on an employer’s violence of the Aliens Act. 
An employer may be sentenced to a fine if he or she deliberately or by (gross) 
negligence violates the provisions of the Aliens Act in the way mentioned in the 
section. The section is subsidiary.

- The use of illegal foreign labour is punishable under the Penal Code.  Only 
intentional acts are punishable, the punishment being a maximum of one year’s 
imprisonment.  Provisions on work discrimination and discrimination amounting to 
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extortion are also included in this Act.  The maximum sentence for work 
discrimination is six months imprisonment and if the discrimination amounts to 
extortion, two years imprisonment.

- At present, an employer may be liable to receive a penal sanction, which can be a 
fine or a maximum of two years imprisonment. In practice, the use of illegal foreign 
labour often also involves other offences, such as tax fraud and accounting offence. If 
the offence is aggravated, the sanction may be up to four years imprisonment.  
Furthermore, the employer may be sentenced to forfeit the proceeds of crime and to 
compensate the damage caused to the injured party. When the Consumer 
Responsibility Act comes into force, an administrative fee may be imposed for 
negligence. The fee will amount to EUR 1,500 to 15,000.

- In the future, an administrative fee or a punishment laid down in the Penal Code may 
be imposed on an employer who neglects his or her duty to obtain information. So far, 
an administrative fee for negligence has not, however, been possible. In certain cases, 
the employer may in addition to the punishment laid down in the Penal Code be liable 
to compensate the damage caused (for example salaries that were not paid or were too 
low).

- The proposed Consumer Responsibility Act mentions a fee for neglecting an 
obligation as an administrative sanction, which may amount to EUR 1,500 to 15,000. 
Labour protection authorities may impose a fee if they discover in an inspection that 
the consumer has not met the obligation to obtain information.

- The proposed Consumer Responsibility Act lays down certain requirements for the 
consumer. The consumer must be a self-employed person who is obliged to make a 
basic announcement under the Trade Register Act. The Act sets no limits on the size 
of self-employment companies.  The concept of employer is not defined in detail in 
the Aliens Act; the term employer can, therefore, be considered to cover private 
persons, self-employed persons, entrepreneurs and various companies.  In the relevant 
chapter of the Penal Code, an employer refers to anyone who contracts out a task in an 
employment, public service or comparable civil service relationship and to anyone 
who de facto exercises the authority belonging to the employer. 

Effectiveness of measures

- It is important that both the Aliens Act and the Penal Code include clear provisions 
on illegal employment. In addition, the authorities must, however, carry out efficient 
immigration monitoring inside the country and reserve sufficient resources for this. 

- The legislation in force gives the authorities a good opportunity to monitor the right 
of people coming from third countries to reside and take up employment in the 
country.  The effectiveness of monitoring depends in practice on the resources 
allocated to monitoring. The new unit established at the National Bureau of 
Investigation, the Surveillance Unit for Illegal Foreign Labour, and the new public 
offices at the labour protection districts have increased the resources for control and 
investigation. 

- As regards the effectiveness and impact of current bills, no assessments can be made 
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yet. In practice they do not, however, affect the work of the police, because 
responsibility for monitoring rests with labour protection authorities under the 
Consumer Responsibility Act, and with fiscal authorities under the reforms in the tax 
law.

- From the crime investigation perspective, the most efficient way of combating 
illegal foreign labour and foreign labour working in the shadow economy is to target 
measures at the employers who employ illegal employees or operate in the shadow 
economy.  In these cases, economic crime investigation is often carried out, and the 
most typical forms of crime are (aggravated) tax fraud or (aggravated) accounting 
offence.  The investigation of such cases requires a good and effective cooperation 
between the police and fiscal authorities. It is particularly important to trace and 
confiscate the proceeds of crime the criminals have acquired through the use of illegal 
foreign labour or foreign labour in the shadow economy.  
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SESSION 2
The fight against terrorism: what role for the EU?

16. In the framework of the draft revised action plan on combating 
terrorism, the Commission has addressed a questionnaire to Member 
States on national measures in the fight against terrorism and their 
impact on fundamental rights. What is your view on that issue?

- Finland generally takes a positive view of measures to fight terrorism. It is important 
to ensure proportionality between measures and goals, however, particularly when 
measures have an impact on fundamental rights and liberties.

- Concrete proposals aimed at fighting terrorism are discussed below (see next session 
2 point 2).

17. According to its legislative programme, the Commission should 
submit at the beginning of November 2007 the second report on the 
implementation of the Framework Decision on combating terrorism17

together with a proposal to amend that Framework Decision. How do 
you assess the implementation of that Framework Decision in your 
country?

- The criminalization obligations required by the Framework Decision were 
implemented in Finland by adding a new chapter to the Penal Code. Chapter 34a, 
which concerns terrorist crimes, came into force on 1 February 2003.

- Terrorist crimes were also classified as international crimes, in which case Finnish 
law can be applied regardless of where a crime is committed. Legal persons' criminal 
liability was also extended to terrorist crimes.

- At the same time the Coercive Measures Act was amended so that secret coercive 
means (the interception of telecommunications, electronic surveillance and technical 
surveillance) can be used in investigating terrorist crimes.

- According to the Police Act, the police can use secret coercive means to prevent 
terrorist crimes.

- So far no one has been charged or convicted on the basis of the provisions in 
Chapter 34 a of the Penal Code. However the criminal offences mentioned in the 
chapter have apparently been used in investigating some crimes.

                                               
17 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
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18. In the fight against terrorism and crime, the principle of 
mutual recognition plays an essential role and one of the key 
instruments in this field is the Framework Decision on the European 
arrest warrant and the surrender procedures between Member States18. 
How is that Framework Decision transposed in your country?

- In Finland the Framework Decision on the European arrest warrant has been 
transposed by enacting the Act on Extradition on the Basis of an Offence Between 
Finland and Other Member States of the European Union (1286/2003). The Act 
allows four district courts to decide whether an arrest warrant should be issued.

- The competent courts are the Helsinki, Kuopio, Oulu and Tampere district courts. 
The prosecutors working in these courts' judicial districts can issue an arrest warrant. 
(In special cases a prosecutor in some other judicial district may also be competent to 
issue an arrest warrant.)

- The competent authority to issue an arrest warrant for enforcement of a custodial 
sanction is the Criminal Sanctions Agency.

- The National Bureau of Investigation plays a key role in serving arrest warrants and 
enforcing decisions, but it does not have authority to issue an arrest warrant.

- Otherwise provisions corresponding to the obligations in the Framework Decision 
have been included in the Act on Extradition on the Basis of an Offence Between 
Finland and Other Member States of the European Union, along with a list of grounds 
for optional refusal.

                                               
18 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).
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SESSION 3
The exchange of data for security purposes: 
the examples of the Treaty of Prüm and PNR 

16. As regards the Treaty of Prüm, has your Parliament been 
consulted on the Convention on the stepping up of cross border 
cooperation, particularly in combating terrorism, cross border crime 
and illegal migration or on the Council Decision on the stepping up of 
cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national 
legislation?'

- The Treaty of Prüm was discussed by the Parliament of Finland as a Union matter. 
Statements were issued by the Grand Committee (No. 7/2006), the Administration 
Committee (No. 22/2006) and the Legal Affairs Committee (No. 4/2006). 

- The content of the treaty falls mainly within the sphere of the Administration 
Committee. In its statement the Administration Committee noted that the treaty's 
added value lies above all in improving the exchange of information among law 
enforcement authorities and thus facilitating criminal investigation. Following the 
procedure for Union matters Parliament decided that in principle it could approve 
Finland's accession to the Treaty of Prüm.

- On the basis of Parliament's approval, the Government drafted legislation to allow 
Finland's accession to the Treaty of Prüm. This was approved by Parliament 
according to the report submitted by the Administration Committee (No. 36/2006). In 
its statement to the Administration Committee (No. 56/2006) the Constitutional Law 
Committee noted that cross-border crime is increasing and that steps must be taken to 
combat crime through cross-border cooperation. The Constitutional Law Committee 
said that the international obligations in the Treaty of Prüm can be considered 
international cooperation as referred to in section 1:3 of the Constitution of Finland 
and that this cooperation should also be supported. The Constitutional Law 
Committee did not see any 
conflict with the Constitution in this matter.

- In its report the Administration Committee noted that key rules of jurisdiction under 
the Treaty of Prüm and authorities' powers within this framework have been tied to 
national legislation. Consequently the provisions in the treaty do not directly give the 
police or some other authority independent powers; instead powers are prescribed in 
national legislation. With regard to data protection the treaty calls for the contracting 
parties to guarantee a level of protection of personal data at least equal to that 
resulting from the Council of Europe Convention of 1981 and its Additional Protocol 
of 2001 and in doing so take account of the 1987 Recommendation regulating the use 
of personal data in the police sector. The contracting parties are also bound by the 
European Convention on Human Rights. Nationally section 10:1 of the Constitution 
of Finland has pertinence in this matter. In Finland the collecting and handling of data 
is only allowed within the framework of national legislation. The requirements in the 
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EU Data Protection Directive have been taken into consideration in Finland's national 
legislation.

- The Treaty of Prüm is based on respect for human rights, democracy and the rule of 
law, which are in line with the Constitution of Finland and Finland's legal system in 
general.

- The Treaty of Prüm was not drafted by a Union organ, nor were provisions in the 
basic treaty regarding closer cooperation applied to it. On the other hand the 
development of cooperation within the framework of the Union has proceeded slowly. 
The Administration Committee's report notes that the Treaty of Prüm is proving to be 
a significant step in the development of justice and home affairs. Through the treaty 
the Member States can in a concrete manner improve the practical exchange of 
information and cooperation to combat serious crime. No problems have arisen that 
would stand in the way of Finland's accession to the Treaty of Prüm.

- After the matter was handled by Parliament, Finland's accession to the Treaty of 
Prüm came into effect on 17 June 2007 on the basis of an Act (277/2007). In 
connection with this Parliament passed the following Acts amending existing Finnish 
legislation:
Act amending section 17 of the Firearms Act (278/2007)
Act amending section 53 of the Police Act (279/2007)
Act amending the Act on the Processing of Personal Data by the Police (280/2007) 
Act amending section 17 of the Vehicular and Driver Data Register Act (281/2007) 
Act amending Chapter 16 section 20 and Chapter 40 section 12 of the Penal Code 
(282/2007) 
Act amending the Aliens Act (283/2007).
These Acts also came into effect on 17 June 2007.

17. As regards the PNR agreement reached on 28 June 2007, was 
your Parliament involved in or kept informed of the negotiations 
with the US? Has your Parliament requested to be involved in the 
ratification process? What is your position on a comparable initiative 
at European level?

- The Parliament of Finland has been involved in the different stages of the PNR 
process. Parliament's committees discussed the PNR project between the EU and the 
USA before the 2004 PNR agreement. Parliament also discussed the preparation of 
the 2007 PNR agreement and took a favourable position regarding the negotiating 
mandate of the Member State holding the Presidency (Finland) and the Commission. 
The Finnish Government subsequently submitted a bill to Parliament concerning the 
ratification of the 2007 PNR agreement. Parliament ratified the agreement on the 
basis of the Administration Committee's report. To sum up, Parliament has been 
actively involved in the PNR process and expressed its position in the matter in the 
different stages of the project. The way in which this type of matter is handled by the 
Parliament of Finland is very good from the viewpoint of democracy.



-40-

- The Commission announced that it would present its proposal concerning the EU's 
own PNR system in November 2007. The aim of the proposal is to create a European 
system for the exchange of information on air passengers (European PNR).

- According to information that has been made public, the proposal is based on 
Directive 2004/82. This directive (also known as the "Spanish Directive") obliges 
carriers to provide advance passenger data to authorities in the Member State where 
an airplane will land. The purpose of the directive is to improve border control and 
combat illegal immigration.

- Some Member States have approved legislation obliging carriers to collect PNR 
data.

- The objective of the Commission's proposal is to require all the Member States to 
create such a system and to name a competent authority to collect data. The European 
PNR system would not be a centralized system but would depend on networking 
among national authorities that are responsible for collecting data. The system would
not concern flights within the EU.

- The EU has concluded an agreement with the USA and Canada concerning the 
sharing of PNR data with those countries. Similar negotiations are presently under 
way with Australia. The Parliament of Finland is discussing the negotiating mandate.

18. How is the Directive on the obligation of carriers to 
communicate passenger data19 transposed in your country? Did your 
Parliament have any problems or concerns in this respect?

Council Directive 2004/82/EC obliges air carriers to provide passenger data, but only 
if this is requested by authorities. 

- In Finland The directive was implemented in section 20 of the Act on the Handling 
of Personal Data by the Border Guard (579/2005), together with amendments to 
section 21 of the same Act and Chapter 11 of the Aliens Act. No special problems 
came to light when these were discussed by Parliament. 

The accuracy of the information that is actually supplied by air carriers appears to 
vary. The lack of a uniform method and form for transferring data is no doubt a 
problem for air carriers.

                                               
19 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate 
passenger data.
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SESSION 4
Prospects and limits of European and national criminal law

15. In your Parliament's opinion, how will or should EU criminal 
policy evolve in the near future?

The Legal Affairs Committee has dealt with this question in October 2006 in its 
opinion on the Constitutional Treaty (LaVL 16/2006 vp). 

The Committee stated, inter alia, that the EU provisions in the area of criminal law 
should leave enough room for manoeuvre for the national criminal policy. It should 
be possible for the Member States to maintain the fundamentals of their respective 
criminal law systems.

The Committee considered it important that in the EU the criminal law provisions are 
not regarded merely as technical tools to guarantee the effectiviness of the internal 
market. The special characteristics of the criminal justice must be duly taken into 
account. 

The criminal policy at the EU level should be deleloped on the basis of research 
information. Instead of severe punishments the EU legislator should accentuate a 
broadly-based approach and prevention of crime.

16. With the entry into force of the Reform Treaty, there will be an 
assessment of the acquis in this area. From your point of view, what 
should be reconsidered or improved?

The Finnish Parliament has not yet made a stand on this issue.

17. Does your Parliament have a position as regards the proposals 
of the Commission introducing criminal sanctions currently under 
discussion20?

The Finnish Parliament has on many occasions been very doubtful whether it is 
possible to include criminal law provisions in the first pillar instruments. 

These doubts have been raised, for instance, in the following opinions of the Legal 
Affairs Committee:

                                               
20 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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- the opinion on the Amended proposal for a Directive of the European 
Parliament and of the Council on criminal measures aimed at ensuring the 
enforcement of intellectual property rights (LaVL 21/2006 vp)

- the opinion on the Proposal for a Directive of the European Parliament and of 
the Council on the protection of the environment through criminal law (LaVL 
5/2007)

- the opinion on the Proposal for a Directive of the European Parliament and of 
the Council providing for sanctions against employers of illegally staying 
third-country nationals (LaVL 11/2007 vp).

The Parliament has not yet evaluated the effects of the judgement of the Court of 
Justice in case C-440/05.

GENERAL QUESTION
on interparliamentary cooperation

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 
made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?

In our opinion, no new system is needed. We consider it expedient to include this kind 
of information in the IPEX.

Is your Parliament interested in taking part to this project?
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FRANCE
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ANSWERS PROVIDED BY THE ASSEMBLÉE NATIONALE:

D981
Paris, le 12 novembre 2007

Questionnaire sur le futur de l’Union 
européenne en tant qu’espace de liberté, 

sécurité et justice

SESSION 1
Quel rôle pour les Parlements dans l'approche globale de l'Union européenne en 

matière de  migration?
L'exemple du projet de Directive prévoyant des sanctions à l'encontre des employeurs 

de ressortissants de pays tiers en séjour irrégulier

1. Quelle est votre position sur la stratégie de l'Union européenne en 
matière de migration et sur les propositions législatives que la Commission 
devrait soumettre à la fin d'octobre 2007 selon son programme législatif ?

En avril 2006, la Délégation pour l’Union européenne de l’Assemblée 
nationale a adopté un rapport d’information présenté par M. Thierry Mariani sur la 
politique européenne d’immigration. Ce rapport souligne que : « les priorités de la 
politique française d’immigration et de la politique européenne d’immigration, 
définies par le Conseil européen à Tampere les 15 et 16 octobre 1999 et à La Haye 
les 4 et5 novembre 2004, sont identiques :

- développer l’immigration choisie et améliorer l’intégration des 
ressortissants de pays tiers ;

- lutter avec fermeté contre l’immigration clandestine ;
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- renforcer notre coopération avec les pays d’origine et de transit, dans 
une perspective de co-développement. »

Les autorités françaises sont favorables à une approche commune des 
migrations au niveau européen, dans la mesure où les décisions prises par un Etat 
membre, dans un espace de libre circulation, ont des répercussions chez ses 
partenaires. La France est favorable à l’extension de la procédure communautaire à 
toutes les questions concernant l’immigration légale mais estime que cette 
compétence doit préserver la souveraineté des Etats membres pour déterminer le 
niveau et les caractéristiques des besoins en main d’œuvre.

L’immigration constitue l’une des quatre priorités de la future 
présidence française de l’Union européenne.

Avant son élection, le Président de la République s’est prononcé en faveur 
de l’adoption d'un « pacte européen sur l'immigration » fondé sur « une démarche 
volontaire des Etats et quelques principes communs » et qui comporterait « les grands 
principes d'une politique commune que les Etats membres s'engageraient 
formellement à respecter », dont « l'interdiction à l'avenir de toute mesure de 
régularisation massive ou des régularisations de plein droit » et « la stricte limitation 
des mesures de régularisation à des situations humanitaires au cas par cas ». 
Concernant le droit d'asile, il a souhaité fusionner les politiques nationales et créer 
rapidement un Office européen de l'asile. Il a également appelé à aller plus loin dans 
la mutualisation des moyens d'action des Etats européens avec la création d'une 
agence commune, ou consulat européen, chargée de la délivrance des visas de court 
séjour. Enfin, pour mettre en place « une frontière extérieure européenne fiable et 
efficace », il est favorable à un renforcement des pouvoirs de l'agence Frontex et à 
l'idée d'un corps de gardes frontières européens.

Lors de la visite à son homologue espagnol le 10 octobre dernier, le 
ministre de l'Immigration, de l'intégration, de l'identité nationale et du 
codéveloppement, M. Brice Hortefeux, a confirmé qu'il développerait, cette idée d'un 
« pacte européen sur l'immigration » dans le cadre de la présidence française de 
l’Union. Ce pacte devrait reposer sur « le refus des régularisations massives », 
« l'harmonisation des régimes d'asile » et « des négociations sur les accords de 
réadmission ».

La Délégation pour l’Union européenne n’a pas encore débattu de cette 
initiative, mais elle sera abordée lors d’une audition du ministre le 18 décembre 
prochain.
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Les deux propositions de directive adoptées par la Commission 
européenne le 23 octobre dernier, d’une part sur les conditions d’entrée et de séjour 
des ressortissants des pays tiers aux fins d’un emploi hautement qualifié, et d’autre 
part sur les droits et les formalités administratives pour les travailleurs des pays tiers 
résidant légalement dans l’Union européenne ont été transmises à l’Assemblée 
nationale le 8 novembre dernier et la Délégation pour l’Union européenne n’a pas 
encore procédé à leur examen.

2. Quelle est la législation dans votre État membre en ce qui concerne 
les sanctions à l'encontre des employeurs des ressortissants de pays tiers en 
séjour irrégulier? Quelles sortes de sanctions sont prévues? Existe-t-il des 
informations sur leurs conséquences (statistiques, études...)?

L’aide à l’entrée, à la circulation et au séjour irréguliers d’un 
étranger est un délit qui vise de façon spécifique toute personne qui aide à l’entrée, 
au séjour ou à la circulation d’un étranger, travailleur ou non, en situation irrégulière 
sur le territoire français.

Sont visés par la loi les fournisseurs de main-d’oeuvre étrangère, les 
recruteurs, les passeurs, transporteurs, hébergeurs, intermédiaires, etc.

Les sanctions contre les personnes physiques sont au titre des peines 
principales (art. L622-1 du code de l’entrée et du séjour des étrangers et du droit 
d’asile): un emprisonnement de 5 ans et une amende de 30 000 €.

Les sanctions contre les personnes morales (art. L 622-8 du même code) 
sont :

• une amende de 150 000 € ;

• la dissolution si la personne morale a été créée pour commettre les faits ;

• l’interdiction d’exercer directement ou indirectement l’activité dans 
l’exercice ou à l’occasion de l’exercice de laquelle l’infraction a été commise, à titre 
définitif ou pour une durée de 5 ans au plus ;

• le placement sous surveillance judiciaire ;

• la fermeture de l’établissement ou des établissements ayant servi à 
commettre les faits incriminés pour une durée définitive ou pour 5 ans au plus ;
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• l’exclusion des marchés publics à titre définitif ou pour une durée de 5 
ans au plus ;

• la confiscation de la chose qui a servi ou devait servir à commettre 
l’infraction ou qui en est le produit ;

• l’affichage et la diffusion du jugement.

La loi du 26 novembre 2003 relative à la maîtrise de l’immigration a 
aggravé les sanctions pénales de l’infraction d’aide à l’entrée, à la circulation et au 
séjour irréguliers d’un étranger. L’article L. 622-5 du code de l’entrée et du séjour et 
du droit d’asile rend désormais passible les personnes physiques d’une peine de 10 
ans d’emprisonnement et de 750 000 € d’amende et les personnes morales d’une 
amende de 3 750 000 €, qui commettent cette infraction dans les cas suivants :

• lorsqu’elle est commise en bande organisée ;

• lorsqu’elle est commise dans des circonstances qui exposent directement 
les étrangers à un risque immédiat de mort ou de blessures de nature à entraîner une 
mutilation ou une infirmité permanente ;

• lorsqu’elle a pour effet de soumettre les étrangers à des conditions de 
vie, de transport, de travail ou d’hébergement incompatibles avec la dignité de la 
personne humaine.

L'étranger lui-même est susceptible de poursuites pénales pour entrée, 
séjour ou circulation irréguliers en France. Selon l'article L. 621-1 du CESEDA, 
l'étranger encourt une peine d’un an d'emprisonnement et une amende de 3 750 €.

En outre la juridiction peut prononcer une interdiction du territoire 
français pour une durée n'excédant pas trois ans. L'interdiction du territoire emporte 
de plein droit reconduite à la frontière.

Par ailleurs, le travail dissimulé est passible de trois ans 
d'emprisonnement et de 45 000 euros d'amende (art. L 362-3 du code du travail).

La commission nationale de lutte contre le travail illégal (qui réunit les 
organisations professionnelles et syndicales, les ministères concernés et les 
organismes de recouvrement de cotisations) a publié le 21 mars 2007 un bilan pour 
2006 du plan national de lutte contre le travail illégal(21). Celui-ci contient des 
                                               
(21) Disponible sur internet à l’adresse suivante : 
http://www.travail-solidarite.gouv.fr//IMG/pdf/DP_CNILTI_mars_07.pdf
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statistiques globales sur les opérations de contrôle, leurs suites et les infractions 
constatées.

SESSION 2
La lutte contre le terrorisme: quel rôle pour l'Union européenne?

1. Dans le cadre du projet de plan d’action révisé sur la lutte contre le 
terrorisme, la Commission a adressé un questionnaire aux Etats-membres sur les 
mesures nationales relatives à la lutte contre le terrorisme et son impact sur les 
droits fondamentaux. Quel est votre point de vue en la matière ?

La lutte contre le terrorisme a des conséquences sur les droits 
fondamentaux. Les responsables politiques doivent veiller à ce que les restrictions aux 
libertés publiques soient proportionnées à la menace terroriste. 

2. Selon son programme législatif, la Commission devait soumettre 
début novembre 2007 le deuxième rapport sur la sur la mise en  œuvre de la 
décision-cadre relative à la lutte contre le terrorisme  (décision-cadre du Conseil 
du 13 juin 2002 relative à la lutte contre le terrorisme (2002/475/JAI) 
accompagné d’une proposition pour modifier cette décision-cadre. Comment 
jugez-vous la mise en  œuvre de cette décision-cadre dans votre pays ?

Voir en annexe la note du ministère de la justice sur l’application de cette 
décision-cadre. 

3. Dans la lutte contre le terrorisme et les crimes, le principe de la 
reconnaissance mutuelle joue un rôle essentiel et l’un des instruments clés dans 
ce domaine est la décision-cadre du Conseil du 13 juin 2002 relative au mandat 
d’arrêt européen et aux procédures de remise entre Etats membres (2002/584/JAI). 
Comment cette décision-cadre est-elle transposée dans votre pays ?

La transposition en droit français de la décision-cadre du Conseil du 13 
juin 2002 relative au mandat d'arrêt européen  et aux procédures de remise entre les 
Etats-membres a nécessité d’abord la révision de la Constitution par la loi 
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constitutionnelle n°2003-267 du 25 mars 2003 relative au mandat d’arrêt européen et 
ensuite l’adoption de l’article 17 chapitre IV de la loi n° 2004 - 204 du 9 mars 2004 
portant adaptation de la justice aux évolutions de la criminalité (articles 695-11 à 695-
47 du Titre XXV du code de procédure pénale).  

SESSION 3
L'échange de données à des fins sécuritaires: 

les exemples du Traité de Prüm et de PNR 

1. En ce qui concerne le Traité de Prüm, est-ce que votre Parlement a 
été consulté sur la Convention relative à l’approfondissement de la coopération 
transfrontalière, notamment en vue de lutter contre le terrorisme, la criminalité 
transfrontalière et la migration illégale ou sur la Décision du Conseil relative à 
l’approfondissement de la coopération transfrontalière, notamment en vue de 
lutter contre le terrorisme, la criminalité transfrontière ? Quel est l’impact de 
ces actes sur votre législation nationale ?

A – Intervention du Parlement

Convention relative à l'approfondissement de la coopération 
transfrontalière, notamment en vue de lutter contre le terrorisme, la criminalité 
transfrontalière et l'immigration illégale également appelée « Traité de Prüm ».

Ce traité a fait l’objet de la loi n° 2007-1160 du 1er août 2007 autorisant 
la ratification du traité entre le Royaume de Belgique, la République fédérale 
d'Allemagne, le Royaume d'Espagne, la République française, le Grand-Duché de 
Luxembourg, le Royaume des Pays-Bas et la République d'Autriche, relatif à 
l'approfondissement de la coopération transfrontalière, notamment en vue de lutter 
contre le terrorisme, la criminalité transfrontalière et la migration illégale.

La Commission des affaires étrangères, de la défense et des forces armées 
du Sénat a examiné ce texte lors de sa séance du 14 février 2007. Il a été adopté par le 
Sénat le 21 février 2007.

La Commission des affaires étrangères de l’Assemblée nationale a 
délibéré de ce texte le 17 juillet 2007. Il a été adopté par l’Assemblée nationale le 26 
juillet 2007.
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Décision du Conseil relative à l'approfondissement de la coopération 
transfrontalière, notamment en vue de lutter contre le terrorisme, la criminalité 
transfrontalière et l'immigration illégale du 12 juin 2007.

Cette décision intègre certaines dispositions du Traité de Prüm dans le 
corpus juridique européen

Ce texte a été examiné par la Délégation pour l’Union européenne de 
l’Assemblée nationale le 20 mars 2007 et par celle du Sénat le 4 juin 2007.

B – Impact de ces textes sur la législation nationale

a -Textes concernés :

a 1 – Données génétiques et dactyloscopiques

Pour la phase de consultation des fichiers :

Loi n° 98-468 du 17 juin 1998 complétée par les lois n° 2001-1062 du 15 
novembre 2001 et n° 2003-239 du 18 mars 2003, portant création du fichier national 
automatisé des empreintes génétiques

Décret n° 87-249 du 8 avril 1987 portant création du fichier automatisé 
des empreintes digitales

Pour la transmission des données personnelles :

Code de procédure pénale : articles L.706-54/56 - L 156 – R 539/20 - A 
38

a 2 – Données relatives aux immatriculations de véhicules

Titre III de la partie législative et réglementaire du code de la route : 

Article L. 330-2 9° et 10° du code de la route

Article R. 330-2 du code de la route   

b – Modification des textes

b 1 - Modification législative  

La seule modification législative qu’entraîne l’application des deux textes 
concerne l’article L 330-2 du code de la route pour permettre l’échange de données 
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relative aux véhicules. Elle a été effectuée par l’article 21-7° de la loi n°2007- 297 du 
5 mars 2007 relative à la prévention de la délinquance.

b 2 – Modifications réglementaires

. Données génétiques et dactyloscopiques

La consultation de ces données s’effectuant à partir de données indexées, 
il faut créer par rapport au fichier original un fichier miroir indexé et établir la liste 
des destinataires.

. Données relatives aux véhicules 

Pour ces données, il faut modifier par décret en Conseil d’Etat l’article R. 
330-2 du code de la route pour fixer les modalités de communication des données aux 
autorités des autres Etats membres, dans le respect de la réglementation sur la 
protection des données personnelles.

Selon le ministère de l’intérieur, ces modifications réglementaires sont 
actuellement en cours de préparation par les services concernés. Elles devraient 
intervenir aussitôt que possible.    

c – Approfondissement de la coopération policière

Selon le Conseil d’Etat, chaque stipulation du traité dans ce domaine 
renvoie à l’application du droit national sans avoir d’impact normatif sur les textes de 
droit français.   

2. En ce qui concerne l’accord PNR conclu le 28 juin 2007, est-ce que 
votre Parlement a été impliqué ou informé des négociations avec les Etats-Unis ? 
Est-ce que votre Parlement a demandé à être impliqué dans le processus de 
ratification ? Quelle est votre position sur une initiative comparable au niveau 
européen ?    

Le Parlement français n’a pas été impliqué ni informé des négociations 
avec les Etats-Unis. Il est à noter que la nouvelle Assemblée nationale n’a été 
constituée que le 20 juin 2007.
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Cet accord a fait l’objet d’une communication de M. Guy Geoffroy, 
député, à la Délégation de l’Assemblée nationale pour l’Union européenne le 18 
juillet 2007. 

Les délégations pour l’Union européenne de l’Assemblée nationale et du 
Sénat avaient demandé que ce texte soit soumis à l'Assemblée nationale et au Sénat 
pour approbation, permettant un débat public sur des sujets touchant aux libertés 
publiques. A l’heure actuelle, aucune suite n’a été donnée à ces demandes.

Au niveau européen, un tel texte devrait être réservé uniquement à la lutte 
contre le terrorisme et le crime organisé. 

3. Comment la directive concernant l’obligation pour les 
transporteurs de communiquer les données relatives aux passagers (2004/82/CE 
du Conseil du 29 avril 2004) est-elle transposée dans votre pays ? Est-ce que 
votre Parlement a eu des problèmes ou des inquiétudes à cet égard ?  

Cette directive a été transposée en droit français par la loi n° 2006-64 du 
23 janvier 2006 relative à la lutte contre le terrorisme et portant dispositions diverses 
relatives à la sécurité et aux contrôles frontaliers.

Les inquiétudes de certains députés français ont été les suivantes, lors du 
débat à l’Assemblée nationale le 24 novembre 2005 :

- ce texte ne donne pas de précision sur la destination des données 
transmises ;

- il n’indique pas s’il s’agit de constituer un fichier unique ni ce que 
seraient ses conditions de fonctionnement ;

- ce texte pose gravement atteinte à la liberté d’aller et de venir ;

- il ne permet pas un contrôle de la proportionnalité des atteintes portées à 
cette liberté au regard des finalités poursuivies ;

- contrôle possible de l’identité des personnes à leur insu.

SESSION 4
Perspectives et limites du droit pénal européen et national
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1. Selon votre Parlement, comment la politique pénale de l'Union 
européenne évoluera-t-elle ou devrait-elle évoluer dans un futur proche?

La Délégation pour l’Union européenne de l’Assemblée nationale a 
déposé, au cours de sa réunion du 13 juillet 2004, un rapport d’information de M. 
Christian Philip (n° 1730) sur le rapprochement, la reconnaissance mutuelle et 
l’exécution des sanctions pénales dans l’Union, examinant à cette occasion les 
perspectives de l’espace pénal européen. A cette occasion, elle a adopté des 
conclusions sur le livre vert de la Commission européenne consacré à cette question, 
fixant un cadrage général sur les objectifs à terme de la politique pénale de 
l’Union.

La Délégation a ainsi estimé qu’en matière de sanctions pénales, la 
reconnaissance mutuelle devrait être privilégiée par rapport à l’harmonisation, 
conformément aux principes de subsidiarité et de proportionnalité.

En ce qui concerne la reconnaissance mutuelle des sanctions pénales :

– Elle s’est déclarée favorable à la création d’un casier judiciaire 
européen, ainsi qu’à la prise en considération par le juge pénal des condamnations 
pénales prononcées dans d’autres Etats membres. Dans cette perspective, elle a 
approuvé, dans sa réunion du 20 mars 2007, la proposition de décision-cadre relative 
à l’organisation et au contenu des échanges d’informations extraites du casier 
judiciaire entre les Etats membres (COM (05) 690 du 20 mars 2007), qui permet de 
garantir que l’Etat membre de nationalité des condamnés dispose d’informations 
actualisées sur les condamnations dans un autre Etat membre et de fournir le cadre 
apte à construire et développer un système informatisé d’échanges d’informations sur 
les condamnations pénales fondé sur un « format européen standardisé ». 

– Elle a recommandé que l’éventuelle réglementation européenne sur le 
transfèrement des personnes condamnées assimile les ressortissants d’un autre Etat 
membre résidant dans l’Etat membre d’exécution aux ressortissants de l’Etat 
d’exécution. La Délégation a ensuite, dans sa réunion du 22 novembre 2006, 
approuvé le projet de décision-cadre concernant l’application du principe de 
reconnaissance mutuelle aux jugements en matière pénale prononçant des peines ou 
des mesures privatives de liberté aux fins de leur exécution dans l’Union 
européenne en prenant en particulier acte les modifications apportées au texte initial 
en particulier la réintroduction du principe du double consentement de l’Etat requis et 
de la personne concernée sauf dans des hypothèses strictement délimitées et justifiées.
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En ce qui concerne l’harmonisation des sanctions pénales :

– Elle a soutenu un rapprochement des législations relatives aux 
sanctions pécuniaires dans le domaine de la criminalité économique, compte tenu 
de l’efficacité de ces sanctions à l’égard des personnes morales.

– Elle a jugé souhaitable une harmonisation des règles de responsabilité 
des personnes morales, à condition qu’elle soit limitée aux domaines de criminalité 
présentant un caractère transfrontalier.

– Elle a en revanche considéré que l’existence de peines perpétuelles, de 
même que le choix entre les principes d’opportunité et de légalité, relèvent de 
l’appréciation de chaque Etat membre, conformément au principe de subsidiarité.

– Dans le même esprit, elle a estimé que la marge d’appréciation du 
juge pénal doit être intégralement préservée, conformément au principe 
d’individualisation des peines, et que le prononcé des peines ne soit donc pas encadré.

– Elle a enfin considéré que l’existence d’une base juridique permettant à 
l’Union d’harmoniser les conditions d’exécution des peines n’est pas suffisamment 
établie. Elle s’est ainsi félicitée que la décision-cadre précitée concernant l’application 
du principe de reconnaissance mutuelle aux jugements en matière pénale prononçant 
des peines ou des mesures privatives de liberté aux fins de leur exécution dans 
l’Union européenne prévoit que seul l’Etat d’exécution des peines serait compétent 
pour décider des modalités d’exécution de la peine, y compris en ce qui concerne les 
motifs de libération conditionnelle.

2. Avec l'entrée en vigueur du Traité modificatif, il y aura une 
évaluation de l'acquis dans ce domaine. Selon votre point de vue, quels aspects 
devraient être revus ou améliorés?

La Délégation pour l’Union européenne de l’Assemblée nationale ne s’est 
pas exprimée sur cette question. 

3. Votre Parlement a-t-il une position en ce qui concerne les 
propositions de la Commission introduisant des sanctions pénales(22) qui sont 
actuellement discutées?

                                               
(22) Par exemple la proposition modifiée de directive du Parlement européen et du Conseil relative aux 
mesures pénales visant à assurer le respect des droits de propriété intellectuelle (COM (2006) 168), la 
proposition de directive du Parlement européen et du Conseil modifiant la directive 91/477/CEE du 
Conseil relative au contrôle de l’acquisition et de la détention d’armes (COM (2006) 93) ou la
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La Délégation pour l’Union européenne de l’Assemblée nationale a 
approuvé dans sa réunion du 20 mars 2007 la proposition de directive du Parlement 
européen et du Conseil COM (06) 93 modifiant la directive 91/477/CEE du Conseil 
relative au contrôle de l’acquisition et de la détention d’armes qui n’aura qu’un 
impact marginal sur la législation française qui répond déjà à l’essentiel de ses 
prescriptions (obligation de marquage des armes à feu, conservation pendant dix ans 
des registres des armuriers, sanctions pénales des actes intentionnels visant à la 
fabrication illégale d’armes à feux, du trafic illicite d’armes à faux, seules la 
falsification, l’effacement, l’enlèvement ou l’altération illégale du marquage des 
armes n’étant pas, à ce jour, sanctionnés pénalement). 

Il est néanmoins utile de rappeler l’esprit des conclusions précitées 
adoptées par la Délégation pour l’Union européenne dans sa réunion du 13 juillet 
2004, selon lequel les mesures d’harmonisation dans le domaine des sanctions 
pénales, souhaitables notamment dans le domaine de la lutte contre la criminalité 
économique et environnementale s’agissant des sanctions pécuniaires dont l’efficacité 
est avérée, doivent être encadrées : 

– l’harmonisation des règles de responsabilité des personnes morales 
doit être limitée aux domaines de criminalité présentant un caractère 
transfrontalier ;

– l’existence de peines perpétuelles, de même que le choix entre les 
principes d’opportunité et de légalité, doivent relever de l’appréciation de chaque 
Etat membre, conformément au principe de subsidiarité ;

– la marge d’appréciation du juge pénal doit être intégralement 
préservée, conformément au principe d’individualisation des peines, et le prononcé 
des peines ne doit donc pas être encadré, de même que les conditions d’exécution des 
peines doivent relever de l’ordre interne.

QUESTION GÉNÉRALE
relative à la coopération interparlementaire

Les traités actuels, et d'autant plus le nouveau traité, prévoient une 
coopération plus étroite entre les Parlements nationaux et le Parlement européen en ce 
qui concerne l'évaluation des progrès accomplis dans les politiques liées à l'espace de 

                                                                                                                                      
proposition de directive du Parlement européen et du Conseil relative à la protection de 
l’environnement par le droit pénal (COM (2007) 51).
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liberté, sécurité et justice. Une telle évaluation peut accompagner le dialogue qui a été 
initié par les Présidences du Conseil qui sont en train de préparer la suite du 
Programme de la Haye.

Vu le volume des informations et des documents liés à cet exercice 
d'évaluation et le besoin d'une actualisation continue de ces informations, il serait utile 
d'établir un espace de travail interparlementaire (si nécessaire, dans le cadre du site 
internet IPEX) qui a trait aux politiques concernant l'espace de liberté, sécurité et 
justice.

Votre Parlement souhaiterait-il participer à ce projet?

La Délégation pour l'Union européenne de l'Assemblée nationale 
souhaitera participer à la création d’un espace de travail interparlementaire
permettant d’échanger les meilleures pratiques et les données d’évaluation recueillies 
par les parlements nationaux dans le cadre de l’évaluation de l’espace de liberté, de 
sécurité et de justice. Le site internet IPEX, qui recense notamment les prises de 
position des parlements nationaux sur la conformité aux principes de subsidiarité et de 
proportionnalité des propositions d’actes européens, pourrait fournir un vecteur 
approprié.
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GERMANY
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ANSWERS PROVIDED BY THE GERMAN BUNDESRAT:

Sitzung 1 Rolle der Parlamente beim globalen Ansatz der EU zu Migration

Frage 1:

Der Bundesrat hat in seiner Stellungnahme vom 10. März 2006 zur Mitteilung der 
Kommission zu einem Strategischen Plan zur legalen Zuwanderung bekräftigt, dass 
eine Gemeinschaftskompetenz zur Regelung des Zugangs von Drittstaatsangehörigen 
zum Arbeitsmarkt nicht besteht und unterstrichen, dass die Festlegung der Anzahl 
zuzulassender Arbeitsmigranten in die Zuständigkeit der Mitgliedstaaten fällt. Er hat 
darauf hingewiesen, dass angesichts der Arbeitsmarktlage in weiten Teilen der EU
und der bei der Integration von Migranten bestehenden Probleme eine generelle 
Forcierung der Zuwanderung aus Drittstaaten nicht im Interesse der Mitgliedstaaten 
liegt. Vorrangig sei es, mehr EU-Bürger und bereits rechtmäßig aufhältige Migranten 
in Arbeit zu bringen.

Der Bundesrat hat weiter die Einführung von Sonderregelungen für hoch qualifizierte 
Arbeitnehmer befürwortet. Die Schaffung EU-einheitlicher Sonderregelungen für die 
Beschäftigung von Saisonarbeitnehmern aus Drittstaaten lehnte der Bundesrat
dagegen ab.

Die inzwischen vorgelegten Richtlinienentwürfe über die Einreise und den Aufenthalt 
von Drittstaatsangehörigen zur Ausübung einer hoch qualifizierten Beschäftigung und 
über ein einheitliches Antragsverfahren für eine kombinierte Erlaubnis für
Drittstaatsangehörige zum Aufenthalt und zur Arbeit im Gebiet eines Mitgliedstaates 
wird der Bundesrat voraussichtlich in seiner Sitzung am 20. Dezember 2007 beraten.

Frage 2:

Darf sich der Drittstaatsangehörige weder in Deutschland aufhalten, noch hier
arbeiten, begeht der Arbeitgeber eine Beihilfe zum illegalen Aufenthalt, § 95 
Aufenthaltsgesetz, § 27 StGB; zahlt er für diesen die Sozialabgaben nicht, liegt ein 
Fall des § 266a StGB (Vorenthalten von Arbeitsentgelt) vor. 
Darf der Drittstaatsangehörige sich in Deutschland aufhalten, aber nicht arbeiten, 
begeht der jeweilige Arbeitgeber eine Ordnungswidrigkeit nach § 404 Abs.2 Nr.3 
SGB III. Beschäftigt der Arbeitgeber gleichzeitig mehr als fünf Ausländer ohne 
Arbeitserlaubnis, liegt eine Straftat nach § 11 Absatz 1 Nr. 1 des Gesetzes zur 
Bekämpfung der Schwarzarbeit und illegalen Beschäftigung vor.

Mögliche Sanktionen sind:
§ 95 Aufenthaltsgesetz, §§ 27, 49 StGB: Freiheitsstrafe oder Geldstrafe bis 9 Monaten 
§ 266a StGB: Freiheitsstrafe bis zu fünf Jahren oder Geldstrafe
§ 404 Abs. 2 Nr. 3 SGB III: Geldbuße bis zu 500.000 Euro
§ 11 SchwarzArbG: Geldstrafe oder Freiheitsstrafe bis zu einem Jahr.

Zahlen zur Bekämpfung der illegalen Beschäftigung werden in der Jahresstatistik der 
Finanzkontrolle Schwarzarbeit der Zollverwaltung erfasst.
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Sitzung 2 Der Kampf gegen den Terrorismus; die Rolle der EU

Frage 1:

Der Fragebogen wurde dem Bundesrat nicht zugeleitet.

Frage 2:

Der 2. Bericht der Kommission zur Umsetzung des Rahmenbeschlusses zur 
Terrorismusbekämpfung und ihr Vorschlag zur Änderung des Rahmenbeschlusses 
sind dem Bundesrat am 14. November 2007 zugegangen und werden voraussichtlich 
in der Sitzung vom 20. Dezember 2007 beraten werden.

Frage 3:

Die Umsetzung erfolgte durch das Europäische Haftbefehlsgesetz vom 20. Juli 2006, 
BGBl I, 1721, mit dem das Gesetz über die Internationale Rechtshilfe in Strafsachen 
entsprechend den Vorgaben des Rahmenbeschlusses ergänzt und geändert wurde.

Sitzung 3 Der Datenaustausch für Sicherheitszwecke; die Beispiele Prümer 
Vertrag und PNR

Frage 1:

Der Bundesrat hat dem Entwurf für einen Ratsbeschluss zur Vertiefung der 
grenzüberschreitenden Zusammenarbeit, insbesondere zur Bekämpfung des 
Terrorismus und der grenzüberschreitenden Kriminalität nicht beraten. Die 
entsprechende Konvention wurde dem Bundesrat nicht zugeleitet.
Der Vertrag von Prüm wurde, soweit erforderlich, durch ein am 19. Juli 2006 in Kraft 
getretenes Gesetz mit Zustimmung des Bundesrates in deutsches Recht umgesetzt. 
Damit wurden u. a. die Grundlagen für den automatisierten Abruf und Abgleich von 
DNA-Identifizierungsmustern sowie dem automatisierten Abruf von 
daktyloskopischen Daten geschaffen.

Frage 2:

Der Bundesrat hat den Beschlussvorschlag des Rates über den Abschluss eines 
Abkommens zwischen den Europäischen Gemeinschaften und den Vereinigten 
Staaten von Amerika über die Verarbeitung von Fluggastdatensätzen und deren 
Übermittlung durch die Fluggesellschaften an das Bureau of Customs and Border 
Protection des US Department of Homeland Security nicht beraten. Er wurde von der 
Bundesregierung über den Fortgang der Verhandlungen informiert.

Zum Entwurf für das Ratifikationsgesetz zum PNR-Abkommen hat der Bundesrat in 
seiner Sitzung vom 9. November 2007 keine Einwendungen erhoben.
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Zu einer vergleichbaren Initiative auf europäischer Ebene hat sich der Bundesrat noch 
nicht geäußert.

Frage 3:

Der Richtlinienvorschlag wurde vom Bundesrat nicht beraten.

Zur Umsetzung der Richtlinie, die an sich bis zum 25. September 2006 in nationales 
Recht überführt worden sein sollte, ist ein Gesetzentwurf der Bundesregierung zur 
Änderung des Bundespolizeigesetzes am 10. August 2007 dem Bundesrat zugeleitet 
worden. Der Bundesrat hat am 21. September 2007 beschlossen, gegen diesen 
Gesetzentwurf keine Einwendungen zu erheben. 

Sitzung 4 Entwicklungen und Grenzen des europäischen und nationalen 
Strafrechts

Frage 1:

Der Bundesrat hat in seiner Stellungnahme vom 10. Februar 2006 zur Mitteilung der 
Kommission über die Folgen des Urteils des Gerichtshofs vom 13. September 2005 
(Rechtssache C-176/03) betont, dass der Gemeinschaftsgesetzgeber auch nach diesem 
Urteil keine eigene Rechtsetzungskompetenz hinsichtlich des Strafrechts und des 
Verfahrensrechts sowie für die justizielle und polizeiliche Zusammenarbeit in 
Strafsachen besitzt. Eine Regelungskompetenz (als Annexkompetenz) ist nur eröffnet, 
wenn strafrechtliche Maßnahmen erforderlich sind, um die volle Wirksamkeit der 
gemeinschaftlichen Rechtsnormen zu gewährleisten, und wenn die Anwendung von 
Sanktionen eine unerlässliche Maßnahme darstellen. Diese einschränkenden 
Bedingungen für die Annahme einer Annexkompetenz sind strikt zu beachten.

Der Bundesrat hat weiter hervorgehoben, dass die Gestaltungsfreiheit bei der 
Umsetzung strafrechtlicher Maßnahmen größtmöglich zu wahren ist, was wesentlich 
auch aus der Beachtung der Kompetenzordnung der EU nach dem EGV folgt, nach 
dem die strafrechtliche Rechtsetzungskompetenz den Mitgliedstaaten obliegt. In 
jedem Fall sei die Notwendigkeit strafrechtlicher Maßnahmen im Hinblick auf 
Subsidiarität, Verhältnismäßigkeit und Kohärenz zu prüfen. Der Rechtsetzungsakt 
"Verordnung" mit seiner unmittelbaren Geltung in den Mitgliedstaaten scheide im 
Regelfall für strafrechtliche Maßnahmen aus.

Frage 2:

Der Bundesrat hat sich zu dieser Frage noch nicht geäußert.
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Frage 3:

Bezüglich des Richtlinienvorschlags über die Kontrolle des Erwerbs und des Besitzes 
von Waffen hat sich der Bundesrat in seiner Stellungnahme vom 7. Juli 2006 zu 
Einzelaspekten geäußert (Aufnahme von Waffen der Kategorie D in das 
Waffenhandelsbuch, einheitliche Standards für das technische Verfahren zur 
Unbrauchbarmachung von Schusswaffen, Qualitätsstandard für technische Verfahren 
zur Verhinderung einer Wiederherstellung der Funktionsfähigkeit unbrauchbar 
gemachter Waffen).

Zum Richtlinienvorschlag über den strafrechtlichen Schutz der Umwelt hat der 
Bundesrat am 30. März 2007 ausführlich Stellung genommen und seinen Beschluss 
der Kommission direkt zugeleitet. Er bekräftigte seine Positionen aus der 
Stellungnahme vom 10. Februar 2007 (Frage 1) und betonte u. a., dass aufgrund der 
fundamentalen Unterschiede in den Strafrechtsordnungen der Mitgliedstaaten und der 
ihnen zukommenden limitierenden Funktion, Fragen des allgemeinen Teils des 
Strafrechts von der Kompetenz des Gemeinschaftsgesetzgebers nicht gedeckt sind. 
Das Subsidiaritäts- und Verhältnismäßigkeitsprinzip sei insoweit als 
kompetenzrechtliches Regulativ im Sinne des Grundsatzes eines Interventions-
minimums strikt zu beachten. Folglich wären Regelungen über die subjektive Seite 
der Tatbegehung (Vorsatz und Fahrlässigkeit) ebenso wie über die Tatbeteiligung 
(Täterschaft und Teilnahme) und die strafrechtliche Ahndung des Verhaltens 
juristischer Personen einer gemeinschaftsrechtlichen Regelung nicht zugänglich.

Allgemeine Frage zur interparlamentarischen Zusammenarbeit:

Der Bundesrat ist im Grundsatz an der Teilnahme an dem Projekt interessiert.
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GREECE



-63-

ANSWERS PROVIDED BY THE PARLIAMENT OF GREECE

Session 1

1. Greece, by L .3386/2005 has already implemented a process similar that mentioned 
in the Draft Framework Directive on sanctions against employers of illegal workers. 
However, our country reflects upon what concerns the issue of equal treatment 
regarding pension benefits, when the interested party moves to a Third country, a 
right depending directly on bilateral conventions with third countries.

The following four (4) points call for our attention:

1. It is our view that the definitions of high specialization labor( skilled workers), 
high educational and professional qualifications, as well as of professional 
experience, should be phrased in such a way as to ensure objective high 
specialization criteria for the interested nationals of third countries.

2. It is also our view that the preconditions of entry and residence in the country 
should also be phrased in a strict manner, so as to attract exclusively skilled 
workers of high specialization.

3. Pension rights concerning skilled workers of high specialization should be 
examined at the level of the total working force, without conflicting with the 
national legislation of the member-states.

4. Granting the status of indefinite ( long-term) stay to skilled workers, by 
dispensation from  provisions of Directive 2003/109/EC creates extended 
problems which must be looked into.

2. The Greek legislation concerning migration ( L.3386/05 as applied) strictly forbids 
the hiring and employment of third countries’ nationals lacking residence permit or 
written proof of submitting the required documentation for its grant or renewal. More 
specifically, economic and penal sanctions are stipulated against employers offering 
labor to nationals of third countries illegally staying in the country.

Imposed sanctions for cases of illegal employment of foreigners for the time period 
from 1.1.2006 to 31.12.2006:

Law complaints    8
Fines 17

For the time period from 1.2.2007 to 31.08.2007:

Law complaints    8
Fines     8
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Session II

1. Combating terrorism in Greece is based on preventive action and is constantly 
pursued through broader projects and political initiatives. Moreover, the 
development of inter-religious dialogue is pursued, as well as fostering a field 
of cooperation, within a spirit of mutual understanding and respect for 
fundamental rights and differentiality. Religious freedom and the freedom of 
expression and will, which characterize the Greek society, favor the absence 
of tensions and non-manifestation of extremities of a religious content and 
constitute a clear condition for co-existence and respect for rights. All
nationals, regardless of nationality or religious faith, staying in Greece, have 
the same rights to the Greek nationals and may engage unobstructed-if 
wishing to do so- to political or religious activities, protected by the Greek 
Constitution, in the frame stipulated by the relevant legislation.

2. +3. In what concerns the Greek side, there is full compliance with the 
Framework Decision ( 13.6.2002) on combating terrorism, which has been 
transposed into the Greek Criminal Law ( L.2928/2001 on Combating 
Terrorism and Organized Crime, L. 3251/2004 on the European Arrest 
Warrant) and the implementation of the relevant provisions is deemed as at 
least satisfactory.

Session III

1. Greece has agreed on the content of the relevant Draft Decision of the 
Portuguese Presidency, deeming implementation of relevant provisions as 
beneficial in general. Possible differentiations in the Greek Criminal Law will 
be examined by the Ministry for Justice, under the competence of which fall 
issues of transposing European acquis.

2. The initial Agreement ( PNR- Passenger Name Record) between the European 
Community and the U.S.A concerning the elaboration and communication of 
passenger name lists by air carriers to the Ministry of Home Security Affairs, 
Custom and Border Protection Service of the U.S.A. has been judged by the 
European Parliament as lacking legal grounds. Therefore, on October 19, 
2006, a provisional agreement was contracted between the E.U and the U.S.A, 
which expired on July 31 2007. The agreement was signed on July 26 2007, 
following approval of the Council for general Affairs and Foreign Relations of 
the E.U in Washington. For the official entering into force of the agreement 
ratification is needed by national parliaments. Until completion of the 
ratification processes, the agreement is temporarily implemented starting from 
the date of its signature. Greece has not started the relevant ratification 
processes.

3. The transposition of the Directive 2004/82 ( on the obligation of carriers to 
communicate passenger data) in internal Greek legislation is done in the form 
of a typical Presidential decree. The process of elaboration and signatures has 
not been completed yet due to the recent national general elections, but will 
soon be.
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Session IV

For a start, “penal or criminal sovereignty” falls within the frame of an 
intergovernmental partnership and community jurisdiction in the field of criminal law 
is indirectly exercised by member-states. Intergovernmental cooperation is rightly 
governed by the Principle of Availability, which entails that information available to 
certain authorities of a given member-state, should be made available to the 
competent authorities of another given member-state.

It is the view of the Greek side that the efforts towards balancing, on the one hand, the 
demands for practical progress in combating cross-border crime, and, on the other 
hand, enhancement of the decision making process and harmonization of legal 
systems of E.U member-states, will contribute to the prospect of a more substantial 
harmonization of national criminal laws of member-states and to the development of a 
Single Judicial Area in the EU.

Closing, the Hellenic Parliament is certainly interested in participating in an inter-
parliamentary field of cooperation, elaborating upon issues concerning the fields of 
Freedom, Security and Justice. 
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ANSWERS PROVIDED BY THE CAMERA DEI DEPUTATI:

The EU’s future as an area of freedom, security and justice 

Session I
WHAT IS THE ROLE OF PARLIAMENTS AS REGARDS THE EU’S MIGRATION POLICY. THE 
EXAMPLE OF THE DRAFT DIRECTIVE ON SANCTIONS AGAINST EMPLOYERS WHO EMPLOY 
UNDECLARED WORKERS.

1.

2. Article 22, paragraph 12 of the consolidated text on immigration (legislative decree 
n. 286 of 1998) specifies that employers giving employment to foreign workers 
without a residence permit delivered for work purposes, or whose permits have 
expired and who have not applied for a renewal within the specified period, are liable 
to jail for three months to a year and a fine of 5,000 euro for every worker employed.

Parliament is considering a government bill23 against illegal employment. The bill 
concerns not only undeclared foreign workers but also those regularly employed and 
Italians, introduces the crime of grave exploitation of work activities and is aimed at 
those who recruit workers or organize their work activities and subject them to grave 
exploitation through violence, threats or intimidation under labour conditions that 
violate contractual or legal norms or are considered degrading. 

The penalty fixed is three to eight years’ jail and a fine of 9,000 euros for every 
worker. Sanctions are increased if the gravely exploited workers include minors or 
“illegally resident” foreigners. Whenever at least one illegally-resident worker is 
found to be employed, work activity is suspended for a month.

Furthermore, arrest is compulsory whenever offenders are caught in the act, and this 
involves the crime being registered in the case history provided for by Article 18 of 
the consolidated text on immigration concerning the delivery of residence permits on 
grounds of social protection for foreigners subjected to exploitation.

The bill also modified article 22 of the consolidated text mentioned above by 
excluding jail sentences for employers of domestic workers while increasing penalties 
for other employers.

Finally, it will be recalled that at the time of the last regularization of foreign 
undeclared workers in 2002-2003, employers submitted more than 700,000 
applications, of which 640,000 were approved.

Session II
THE FIGHT AGAINST TERRORISM: THE EUROPEAN UNION’S ROLE 

                                               
23 The bill was approved by the Senate (A.S. 1201) and is being considered by the Chamber of 
Deputies’ 2nd Justice Commission (A.C. 2784).
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1./2. During the 14th Parliament, and in response to the international crisis following 
the unprecedented terrorist attack of 11 September 2001, the Italian Parliament 
engaged in intense legislative activities aimed at combating terrorism.  A series of 
measures were adopted amid calls by the international community and the European 
Union to adapt the legislation of individual states so as to provide improved response 
to new and violent threats against democratic institutions. 

As regards Italy, on 28 September 2001, only days after the attack on the Twin 
Towers, the Government issued Law Decree no. 353 of 2001 (Sanctions for 
violations of measures adopted against the Afghan Taliban faction), confirmed by law 
no. 415 of 27 November 2001. The decree listed the sanctions applicable in case of 
violation of certain provisions contained in regulation (EC) no. 467/2001 of 6 March 
2001, when the European Union prohibited the export of specific goods and services 
to Afghanistan, strengthened its flight ban and extended its freeze of funds and other 
financial resources in respect of the Taliban of Afghanistan (see point v. of the text).
The regulation was adopted on the basis of the common position reached by the 
European Union Council on 26 February 2001 (2001/154/PESC) imposing restrictive 
measures in accordance with Resolution 1333 of the United Nations Security Council 
following the Talibani’s failure to hand over Osama bin Laden. 

The following Law Decree no. 369 of 12 October 2001, (Urgent measures to 
suppress and combat the financing of international terrorism), confirmed by law no. 
431 of 14 December 2001, provided for the establishment of a Financial Security 
Committee at the Ministry of Economy and Finance in compliance with Italy’s 
international obligations in connection with the fight against activities relating to 
international terrorism.

The legislation with the biggest impact was without doubt Law Decree no. 374 of 18 
October 2001 (Urgent measures to combat international terrorism), confirmed by the 
law dated 15 December 2001. This introduced a series of penal and procedural norms 
into Italian legislation aimed at more effectively preventing and suppressing 
transnational terrorist activities which, because they extended across borders, were 
hard to pursue under existing penal norms. In summary, after having redefined the 
crime covered by Article 270-bis of the Code of Criminal Procedure (Associations 
aimed at national and international terrorism and subversion of democratic rule of 
law) a new Article 270-ter on “Assistance to Associates” was added to the Penal 
Code. The article provided for specific measures regarding phone taps, searches, 
undercover police activities and coordination of investigations.

Subsequently, Law Decree no. 81 of 29 March 2004, confirmed by law no. 138 of 
26 May 2004, introduced measures to be implemented in the event of public health 
emergencies, primarily in connection with the spread of infective and contagious 
diseases and with bioterrorism in the wake of the terrorist bombings in Madrid on 11 
March 2004. 

In the framework of the ever-increasing need for closer judicial cooperation in the 
EU, it should be recalled that with Law no. 69 of 22 April 2005 our country adopted 
the measures required to adapt its legislation to Framework Decision 2002/584/GAI 
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of 13 June 2002 on the European arrest warrant and the procedure for handing over 
accused persons from one country and another. The measure was substantially aimed 
at abolishing lengthy and complex extradition procedures.

More recent was the introduction of Law Decree no. 144 of 27 July 2005 confirmed, 
with modifications, into Law no. 155 of 31 July 2005. This introduced a broad series 
of wide-ranging anti-terrorism measures into the legal system.

Specific provisions included: 

 extension to anti-terrorism – including international terrorism – investigations 
of the possibility of holding so-called investigative interviews, whose use in 
the penal system was hitherto limited to the field of organized crime. 
Investigative interviews involve direct talks with the arrested person aimed at 
obtaining information of use in the investigation. Held in the absence of a 
defence lawyer, i.e. without any of the defence guarantees normally provided, 
they may not be used as evidence in court. But experience with Mafia 
investigations shows that such talks can produce important investigative 
information;

 introduction of special residence permits for investigative purposes. These 
are  granted to foreign nationals who help justice authorities or police with 
national or international terrorism-related crimes or with offences aimed at  
subverting the democratic rule of law;

 inclusion of administrative arrangements regarding the administrative 
expulsion of foreign nationals wherever there is reason to believe that their 
continued  stay in the country could somehow help national or international 
terrorist organizations or activities. 

 strengthening of intelligence and counter-terrorism activities, making it 
easier to organize phone taps and monitor telecommunications (including 
internet traffic).

 creation by the Interior Ministry of special inter-force investigative units to 
help police in their investigations following major acts of terrorism. 

 introduction of new measures regarding telephone and IT communications
together with norms governing commercial telephone and internet facilities as 
well as the monitoring of traffic by clients of phone centres and internet points.

 tighter norms on explosives. Specifically these concern limitations on the 
management of detonators and explosives; a new criminal offence – training in 
the use of explosives and chemical-bacteriological arms – is introduced.

  additions to existing administrative norms on civil aviation and more funds 
for investments by ENAC (Ente nazionale di aviazione civile – National Civil 
Aviation Organization) in anti-terrorist security measures at airports.

 introduction of new norms regarding personal identification.

 modification, in order to make them forgery-proof, of residence permits and 
residence cards.
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 introduction into the penal code of a new Art. 66-bis, providing for checks on 
previous or ongoing proceedings against accused persons or suspect.

 introduction of new norms regarding arrests or detention: the scope for
mandatory arrest is broadened whenever suspects are caught in the act of 
committing terrorism-related crimes.

 introduction into the penal code of new terrorism-related criminal offences: 
recruiting for purposes of national or international terrorism  (Article 270-
quater) and training for purposes of national or international terrorism (Article 
270-quinquies); Art. 270-sexies defines conduct in the pursuit of terrorism. 

Specifically, the last norm provided the first definition of terrorism in our legal system by 
establishing specific forms of criminal conduct which, it should be noted, conform with EU 
provisions (Framework Decision no. 475 of 13 June 2002). In particular, Art. 270-sexies of 
the Penal Code establishes that activities should be considered as being aimed at terrorism if, 
by their nature or context, they are liable to cause serious damage to a country or international 
organization and are carried out for the purpose of intimidating the population or forcing 
authorities or an international organization to carry out or abstain from carrying out actions, or 
destabilizing or destroying the fundamental political, constitutional economic or social 
structures of a country or international organization. It also covers other activities defined as 
terrorist or committed with the purpose of terrorism by conventions or other international law 
provisions applying to Italy.

It should also be recalled that Decree Law no. 272 of 30 December 2005 (the so-
called Turin Olympics decree) confirmed by Law no. 49 of 21 February 2006 
envisaged further measures against international terrorism under Art. 1-ter.

The provision introduced some modifications with respect to the above-mentioned 
L.D. 144/2005 (L. 155/2005), Urgent measures to combat international terrorism.

Specifically Art. 497-ter is introduced into the Penal Code (Possession of counterfeit 
identification) which increases penalties for possessing and producing forged I.D. 
documents valid for travel abroad as under Art.497-bis (imprisonment from one to 
four years, increased by a third to a half in the case or material forgery or production 
of false documents, or possession of such documents for purposes other than personal 
use):

 for whomsoever illicitly possesses distinctive emblems, marks or I.D. documents 
used by police forces, i.e. objects or documents that simulate their purpose;

 for whomsoever illegally manufactures or produces the objects or documents listed 
above, or makes illicit use of them.

Also new is Art. 14, para. 3, of L.D. 144/2005, aimed at forbidding people subjected 
to special surveillance measures (rather than just proposed for such measures) from 
possessing radios, two-way radios, bullet-proof vests, bullet-proof cars and similar 
items. 

A change is brought to the first paragraph of Art. 498 of the Penal Code (which 
provides for fines, inter alia, “whomsoever illegally wears the uniform or the 
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distinctive signs of a public office or department”) in order to coordinate its contents 
with the provisions the new version of Art. 497-ter of the Penal Code.

Art. 28 of the consolidated text of the laws on public safety (Royal Decree 
773/193124) is broken down into a number of sub-headings. The article makes it 
punishable to possess military weapons, ammunition, military uniforms and similar 
items without ministerial authorization. 

It should also be recalled that our country has ratified important Conventions aimed at 
combating international terrorism. Law no. 7 of 14 January 2003 ratified the 
International Convention for the Suppression of the Financing of Terrorism. 
This provides for fines and interdiction in connection with sentences regarding 
terrorism-related crimes by legal entities, companies or associations. 

Law no. 34 of 14 February 2003 ratified the International Convention for the 
Suppression of Terrorist Bombings, a multilateral instrument of fundamental 
importance developed in the framework of the United Nations given the frequency of 
such attacks across the world. In particular, the law introduces a new offence into the 
Italian penal code (Art. 280-bis), “Act of terrorism by means of deadly or explosive 
devices”.

Law  no. 146 of 16 March 2006, ratified and brought into force the United Nations 
International Convention against Transnational Organized Crime and the 
protocols thereto, which was adopted by the General Assembly on 15 November 
2000 and 31 May 2001. The Convention (Art. 9) gives immunity to investigators of 
the Police, Carabinieri or Guardia di Finanza who commit crimes in the course of 
specific undercover operations with the exclusive purpose of obtaining evidence 
relating to terrorism-related offences.

Noteworthy was the more recent implementation of Directive 2005/60/EC and Art. 26 
of Community Law 2005 (Law no. 29 of 25 January 2006) through Legislative 
Decree no. 109 of 22 June 2007. This contains measures aimed at preventing, 
combating and suppressing the financing of terrorism and activities by countries 
posing a threat to peace and international security.   

The measure sets up a Financial Security Committee at the Ministry of Economy and 
Finance.  Chaired by the Director General of the Treasury, it has a total of 12 
members. Its task is to implement any freezes on funds and economic resources 
agreed by the United Nations and the European Union.  

Lastly the adoption of Legislative Decree no. 109 of 2007 under the present 
Parliament should be noted. It contains measures to prevent, combat and suppress the 
financing of terrorism and the activities of countries posing a threat to peace and 
international security in accordance with Directive 2005/60/EC.

The measure follows up on Legislative Decree no. 56 of 20 February 2004, 
implementing Directive 2001/97/EC relating to preventing the financial system from 
being used to recycle the proceeds of illicit activities. 

                                               
24 Royal Decree no. 773 of 18 June 1931, Approval of the consolidated text on the laws on 
public safety 
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For more details on the positions recently adopted by the Italian Government 
regarding the fight against international terrorism, please see the attached fact-
sheet (UE0130a.doc).

3. Law no. 6925 of 22 April 2005 introduced measures aligning internal legislation 
with the Framework Decision and set out conditions and modalities aimed at aimed at 
ensuring that certain limits are respected 

In the first place, Italy’s obligation to execute European arrest warrants is 
subordinated to the condition that the interim injection on which the warrant is based 
is signed by a magistrate and is well-motivated, and that the sentence to be executed is 
irrevocable. 

Assurance must be provided that basic rights have been respected as guaranteed by 
the European Convention for the Protection of Human Rights and of the supreme 
principles laid down by the Constitution on fundamental rights, freedom and the right 
to a fair trial.

Furthermore, the modifications brought to Article 2, paragraph 2 of the Framework 
Decision, which lists the offences requiring persons to be handed over independently 
of whether they have been charged twice, are to be submitted by the Government to 
parliamentary scrutiny. In other words the Prime Minister transmits the draft changes 
to Parliament together with a report describing the state of negotiations and the 
expected impact on Italian law, and asks Parliament to rule on the question. A 
negative ruling by the Chamber of Deputies and the Senate is binding and does not 
allow Italy to adopt the proposed modifications. 

The law names the Minister of Justice as the central authority, responsible for 
providing assistance to competent justice authorities. 

The procedure governing passive and active handovers is specifically described. 

As regards the passive procedure, i.e. the execution in Italy of a European arrest 
warrant issued in another Member Country, the law establishes jurisdictional 
guarantees through the definition of a procedure whereby the Court of Appeal is 
consulted and the content of a European arrest warrant is clearly determined. On the 
one hand the principle of double punishability is reintroduced – in the sense of 
specifying that a precondition for Italy’s execution of the warrant is that the crime 
concerned also be considered a criminal offence under national law – while, on the 
other hand a series of grounds are established for mandatory handovers –
independently of double indictment – for those crimes considered as particularly 
serious. In other words Italy’s legislators, availing themselves of the opportunity 
given them by the 12th considerandum of the Framework Decision26 and of the 
                                               
25 The law contains: Provisions to harmonize national law with the Council’s Framework 
Decision 2002/584/GAI of 13 June 2002 concerning the European arrest warrant and handover 
procedures between Member States  .
26 According to the XIIth Considerandum  “The present framework decision does not prevent 
Member States from applying their constitutional norms on the right to a fair trial, respect of the right 
of freedom of association, freedom of the press and freedom of expression through other means of 
communication.”  
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Government’s declaration during negotiations27, appear to have taken account of the 
doubts which emerged during preparatory work on the bill. These arose over whether
renouncing the principle of double punishability is compatible with the Italian 
constitutional system and, more specifically, with the principle of legality. Also 
clearly itemized are all the various phases of the procedure, including the fixing of a 
specific term for ruling on requests for handovers. The law also lists a series of 
instances in which handovers may be refused, such as when an arrest warrant violates 
the principle of equality in penally pursuing an individual, when there exist justifiable 
grounds under the Italian legal system, and in a series of other specific instances.  The 
procedure for appealing to the Court of Cassation is further laid down while – in 
accordance with the provisions of the Framework Decision – the law establishes the 
principle of specificity, forbidding the pursuit or restrictions on the liberty of 
individuals for offences committed before, or different from those listed as the 
grounds  for requesting execution of the warrant.  A number of exceptions are also 
included, however.

As regards the active handover procedure, i.e. the issue of European arrest warrant, 
the law sets out the cases in which the competent authority is the judge and those in 
which the public prosecutor is responsible. Also specified are the grounds for issuing 
European warrants, their content and the cases in which they lose their effect, plus the 
principle of specificity and how to calculate the term of  preventive detention served 
abroad.

The Law concludes by laying down the final provisions applying in the field of 
International Obligations and establishing transitory provisions.   

Session III
EXCHANGE OF DATA FOR SECURITY PURPOSES: THE EXAMPLES OF THE TREATY OF PRÜM 
AND THE  PNR

1. On 30 October 2007 the Italian Council of Ministers approved four bills 
making up the so-called “security package”, i.e. draft legislation concerning adhesion 
to the Treaty of Prüm.

In accordance with Arts. 71 and 72 of the Constitution the bill will be presented to 
one House and, in line with parliamentary rules, will be examined by a committee and 
then by the House itself. It will be considered article by article and put to a final vote. 
It should be recalled that under Article 80 of the Constitution the Houses have to 
authorize the ratification of international treaties wherever they are political in nature, 
call for arbitration or legal settlement, involve changes in national boundaries, or 
financial obligations or changes to the Law.

The bill contains norms for ratifying the Treaty (signed up until now by Belgium, 
Germany, Spain, France, Luxembourg, the Netherlands and Austria), thus enabling 
Italy to participate fully in the exchange of information provided for in the framework 
                                               
27 “In order to implement the Framework Decision on the European arrest warrant, the Italian 
Government must initiate legal procedures so as to make the Framework Decision itself compatible 
with the supreme principles of the constitution on fundamental rights and to bring its legal system and 
organization closer to the European model while respecting its constitutional principles.” 
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of the strengthening of transboundary cooperation aimed at combating terrorism, 
crime and illegal migration. With that aim in mind, the bill provides for the setting up 
of a national inter-force DNA data bank to be located at the Ministry of the Interior’s 
Department of Public Security – under the control of the Authority for the Protection 
of Private Data and of the National Committee on Biosecurity and Biotechnologies –
as well as the Data Bank Central Laboratory at the Ministry of Justice. 

The data bank will hold DNA profiles consisting of biological samples obtained 
during penal cases, taken from prisoners with definitive sentences or held in 
preventive jail custody or persons arrested in the act of committing a crime and held 
by police. Such samples are to be destroyed in the event of a sentence not being 
confirmed. The bill also charges the Government with determining the technical role 
to be played by the Corps of Prison Wardens. It sets out other administrative measures 
aimed at implementing regulations governing the use of armed guards on board 
aircraft and relating to powers granted to officials in the event of emergency 
operations in the country. The bill also charges the Ministry of the Interior with 
annually informing the Parliamentary Committee on the implementation of the 
Schengen Accord, which also watches over Europol activities and immigration 
questions concerning developments relating to the Treaty, including any activities 
undertaken and agreements concluded, thus guaranteeing coordination with 
Parliament.

Currently being considered by the Chamber of Deputies’ Justice Committee is a 
Government bill (A.C. 2665) which was approved by the Senate on first reading  and 
contains a number of innovations regarding the Penal Code with the aim of providing 
the legal framework for the “joint supranational investigative units” envisaged both 
by community decisions and international agreements and conventions (including the 
Treaty of Prüm, Art. 24, Forms of joint interventions).

Objective of the legislation is to make Framework Decision  2002/465/GAl of 13 June 
2002 operational at national level and implementing Italy’s undertakings at 
international level on the question of joint investigative units.

2.  The matter is governed by the European Union and the United States on the 
processing and transfer of Passenger Name Records (PNR) by airlines to the United States’ 
Department of Homeland Security (DHS) (2007 PNR Agreement).  Since it was not a “Mixed 
Agreement” it was concluded by the European Community without the participation of 
Member States. It can therefore enter into force upon simple notification by the two parties 
(US and EC) without national parliaments being involved in negotiations or at any other 
stage. There is no indication that the PNR question was debated in the Italian Parliament.

3. Legislative Decree no. 144 of 2007 transposed the Council’s Directive  2004/82/CE 
of 29 April 2004 containing provisions obliging airlines to communicate in advance 
data concerning their passengers.

The draft Legislative Decree, which was adopted under the authority delegated to the 
Government by Article 1 (Annex B) of Law no. 21 of 2006 (Community Law 2005) 
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was submitted to the competent parliamentary committees for their opinion after other 
opinions required by law had been  obtained.

The Chamber of Deputies’ Constitutional Affairs Committee considered the draft 
Legislative Decree at its sitting of 4 April 2007 and, after having discussed its aims 
and provisions, gave a favourable opinion. The Senate’s Constitutional Affairs 
Committee, which met on 18 April 2007, also expressed itself in favour on condition 
that account be taken of some recommendations by the Guarantor for the Protection 
of Personal Data, which the Government included in its final adoption of the decree.

Session IV

PROSPECTS FOR, AND LIMITS OF, NATIONAL AND EUROPEAN PENAL LAW

Given the growing transnational dimension of many of the most serious contemporary 
criminal phenomena, particularly organized forms of crime, there is an ever more 
pressing need to devise up-to-date instruments for cooperation in this field.

In this connection, debate has been going on for some time both in political and legal 
fora on the question of setting up a joint pool of substantial European penal norms
alongside existing instruments of cooperation in the field of justice.

Basically, this would involve giving the Union the task of identifying a series of penal 
paradigms considered to be penally relevant at European level. These might include 
offences relating to terrorism for example, or organized crime, drugs trafficking, 
human trafficking, sexual exploitation of women and children, arms trafficking, 
money laundering, corruption, forgery and computer crime. The aim would be to 
determine appropriate sanctions for each one.

In practice, however, the idea of devising a European penal code runs up against a 
series of difficulties stemming essentially from the problems of agreeing on the 
elements constituting individual penal cases. These would have to be immediately 
binding on every European country whereas penal law has always been viewed as an 
expression of the values held by individual countries and of they way they choose to 
organize themselves. Such values and rules are not necessarily shared by others.

Moreover European penal law systems differ widely both as regards defining what 
constitutes a penal offence and deciding how such offences should be punished. 
Some experts therefore warn that if Europe were to begin imposing uniform penalties 
for given offences there would be a risk of the penal systems of individual countries 
becoming fragmented.

A further doubt concerns the fact that the power of determining penal sanctions and 
overseeing their application is one of the main prerogatives of a sovereign nation. And 
although the debate involves only a limited aspect of penal law, that relating to 
transnational crimes, questions have been raised as to the wisdom of allowing 
countries to despoil themselves of such powers and to transfer them to European 
institutions.
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It is noted, however, that the draft Constitution for Europe had offered the possibility 
of using framework laws to establish minimum norms on the elements constituting 
penal offences and the penalties applicable thereto whenever bringing respective 
legal systems closer together was held to be essential in order to effectively 
implement Union policies in areas already subject to harmonization. 

Moreover in order to address reservations put forward by a number of countries, the 
Convention had provided for a special procedure, the so-called “emergency brake”. 
If any Member Country considered that a particular piece of legislation threatened 
fundamental aspects of their penal system this would have allowed the question to be 
sent back to the European Council and caused the procedure to be suspended. At 
which point the Council could either return the dossier to sender and allow the 
procedure to continue or ask the Commission or group of countries behind the 
initiative to formulate a new proposal. If the Council failed to reach a decision within 
a period of four months, or if the new legislative procedure that had been requested 
failed to come to a conclusion within 12 months, the Convention provided for a 
strengthened form of cooperation if this was requested by a third of Member 
Countries. 

It should therefore be stressed that the potential development of European penal 
legislation raises the problem of a clear definition of fundamental principles that are 
specifically applicable to new European crimes.
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LITHUANIA
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ANSWERS PROVIDED BY THE LITHUANIAN PARLIAMENT:

REGARDING THE QUESTIONS TO THE NATIONAL PARLIAMENTS
 CONCERNING THE PREPARATION FOR THE JOINT COMMITTEE MEETING

IN BRUSSELS WHICH WILL FOCUS ON 
"THE FUTURE OF THE EU AS AN AREA OF FREEDOM, SECURITY AND 

JUSTICE”

We hereby submit the opinion concerning the questions on issues to be discussed 
during the Joint committee meeting. 

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

11. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 
2007 according to its legislative programme?

The European Commission submitted the legislative proposals at the end of October 
2007 and the Lithuanian Parliament has not received those proposals in the Lithuanian 
language yet. Upon receipt of the documents and following the provisions under the 
Seimas Statute and the regulation on consideration of important issues at the Seimas, 
the Parliament will start the discussion procedure for the proposal of the directive.
During the consideration of the European Commission Legislative and Work 
Programme for 2007, this legislative proposal was singled out as highly important by 
as many as five Seimas committees, namely, Committee on National Security and 
Defence, Committee on Social Affairs and Labour, Committee on Legal Affairs, 
Committee on Foreign Affairs and Committee on Human Rights. Furthermore, the 
Committee on European Affairs will discuss the document.

12. What is the legislation in your Member State as far as sanctions against 
employers of illegal workers are concerned? What kind of sanctions does 
it provide for? Is there information on their outcomes (statistics, 
studies...)?

Current legal regulation in the area of illegal work in Lithuania. 
Article 98 of the Labour Code of the Republic of Lithuania defines illegal work as 
performed by foreign citizens and stateless persons failing to comply with the 
procedure of their employment established by regulatory acts. 
Besides, Article 64(1) of the Law on Legal Status of Aliens of the Republic of 
Lithuania provides that an alien’s work in the Republic of Lithuania shall be 
considered illegal, regardless of whether it is paid or not, if the alien is working 
without a work permit and/or employment contract and temporary residence permit, 
where possession thereof is mandatory. 
These provisions under the laws of the Republic of Lithuania infer that, in Lithuania, 
the object of legal regulation in the area of illegal work covers more than the proposed 
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Directive does, since, for example, work is considered as illegal not only when it is 
paid, but also when unpaid, where a person is working without a work permit. 
As regards the exploitation of illegal employment, the laws of the Republic of 
Lithuania provides for the following administrative and criminal liability in respect of 
the employer:

 1) Article 413 of the Code of Administrative Offences of the Republic of 
Lithuania stipulates that in case of illegal employment employers or persons 
authorised by them may be subject to a fine of three thousand to ten thousand litas for 
each undeclared worker, and in case of illegal employment after the employer or the 
person authorised by him have been imposed an administrative sanction for such an 
offence, he shall be subject to a fine from ten thousand to twenty thousand litas for 
each undeclared worker;

2) According to Article 173(3) of the Code of Administrative Offences of the 
Republic of Lithuania engagement in commercial, economic, financial or professional 
activity exploiting the work of undeclared workers, where income/revenues received 
or income/revenues of the last 12 months, or the value of goods not included in the 
accounting in the established manner does not exceed the amount equal to 500 
minimum standards of living (MSL), may be subject to a fine of six thousand to ten 
thousand litas, including confiscation of the production, tools, raw material and 
income received from the activity.

3) Considering the circumstance set out in Article 6(1)(c) of the Directive, in 
particular, that the offence is complemented by the extreme exploitation of the work, 
especially where there is a significant difference in working conditions from those 
enjoyed by legally employed workers, it is to be noted that these cases fall under 
1471(2) of the Criminal Code of the Republic of Lithuania as coercion to a certain 
work under slavery or any other inhuman conditions, for which a natural person may 
be subject to arrest or imprisonment up to eight years, whereas a legal person may be 
imposed a fine, for such acts, up to 1,300,000 litas, restriction of the activities of the 
legal person for one to five years or liquidation of the legal person.

4) Considering the circumstance set out in Article 6(1)(d) of the Directive, in 
particular, that offence is committed by the employer, who exploits the work or 
services of a person where the employer knows that the worker is a victim of human 
trafficking, it is to be noted that these cases fall under 147 of the Criminal Code of the 
Republic of Lithuania as a person’s acquisition for the purposes of exploitation of the 
person suffered for forced labour, for which a natural person may be subject to 
imprisonment of two to ten years, whereas a legal person may be imposed a fine, for 
such acts, up to 1,300,000 litas, restriction of the activities of the legal person from 
one to five years or liquidation of the legal person.

SESSION 2
The fight against terrorism: what role for the EU?

19. In the framework of the draft revised action plan on combating terrorism, 
the Commission has addressed a questionnaire to Member States on 
national measures in the fight against terrorism and their impact on 
fundamental rights. What is your view on that issue?

A few months ago, Lithuania adopted its new program against terrorism. Its 
implementation is shared by and the resources were allocated to different 
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governmental institutions. Until now, it has not been much of an issue whether any 
implementation tools have caused violations of human rights. There is also no 
discrimination towards Muslims in association with terrorism. 

20. According to its legislative programme, the Commission should submit at 
the beginning of November 2007 the second report on the implementation 
of the Framework Decision on combating terrorism28 together with a 
proposal to amend that Framework Decision. How do you assess the 
implementation of that Framework Decision in your country?

The assessment of the Framework Decision in Lithuania could be rated as “good”. At 
the moment, the amendment for the Lithuanian Criminal Code is being prepared by 
responsible institutions to expand the forms of terrorism activities subject to criminal 
liability (such as training terrorists, recruiting and others).

21. In the fight against terrorism and crime, the principle of mutual 
recognition plays an essential role and one of the key instruments in this 
field is the Framework Decision on the European arrest warrant and the 
surrender procedures between Member States29. How is that Framework 
Decision transposed in your country?

The Lithuanian Criminal Code and the Code of Criminal Procedure were amended on 
27 April 2004 in order to implement Council Framework Decision of 13 June 2002 on 
the European Arrest Warrant and the Surrender Procedures between Member States
(2002/584/JHA). 

SESSION 3
The exchange of data for security purposes: 
the examples of the Treaty of Prüm and PNR 

19. As regards the Treaty of Prüm, has your Parliament been consulted on the 
Convention on the stepping up of cross border cooperation, particularly in 
combating terrorism, cross border crime and illegal migration or on the 
Council Decision on the stepping up of cross-border cooperation, particularly 
in combating terrorism and cross-border crime? What is the impact of these 
acts on your national legislation?

The European Affairs Committee of the Seimas of the Republic of Lithuania started 
taking active interest in the Treaty of Prüm back in the middle of 2006. During the 
deliberations on the review of the Hague Programme at the committee meeting on 21 
July 2006 a decision was made to additionally request the Government to draft and 
submit to the Committee a position concerning the EU member states’ initiative in the 
area of the justice and home affairs policy, i.e. the Treaty of Prüm. 
On 14 February 2007 during the presentation of positions preceding the meeting of 
the EU Justice and Internal Affairs Council, the European Affairs Committee 
acknowledged the importance of the provisions under the Treaty of Prüm, drew 
                                               
28 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
29 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).
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attention to the particularly sensitive areas governed by the Treaty and took notice of 
the fact that exhaustive analysis is requisite. In view of that the Committee decided
that more time is necessary for considering this issue in the Seimas. In keeping with 
Seimas Statute, the Committee gave a mandate to the minister to submit a 
parliamentary reservation. As requested by the Committee, the National Security and 
Defence Committee, Legal Affairs Committee, Foreign Affairs Committee, and 
Committee on Human Rights considered the issue. 

20. As regards the PNR agreement reached on 28 June 2007, was your 
Parliament involved in or kept informed of the negotiations with the US? 
Has your Parliament requested to be involved in the ratification process? 
What is your position on a comparable initiative at European level?

The Lithuanian Parliament was not involved in the ratification process. Upon receipt 
of the request from the Committee on Civil Liberties, Justice and Home Affairs of the 
European Parliament demanding the national parliaments to communicate which 
committee is responsible for the PNR issue in the context of the agreement between 
the EU and the US, and who is appointed to be rapporteur for the issue, the 
Committee decided to consider this issue in cooperation with the Legal Affairs 
Committee and the Committee on Human Rights and to nominate Mr. Arminas 
Lydeka, Deputy Chairman of the European Affairs Committee at the time, to be the 
committee rapporteur. This decision of the Committee was communicated to the 
representatives of the European Parliament.

21. How is the Directive on the obligation of carriers to communicate passenger 
data30 transposed in your country? Did your Parliament have any problems 
or concerns in this respect?

The Law on the Basics of Transport Activity of the Republic of Lithuania was 
amended on 4 July 2006 in order to implement Council Directive 2004/82/EC of 29 
April 2004 on the Obligation of Carriers to Communicate Passenger Data. 

SESSION 4
Prospects and limits of European and national criminal law

18. In your Parliament's opinion, how will or should EU criminal policy evolve 
in the near future?

On 14 November 2007 the Committee on European Affairs of the Seimas of the 
Republic of Lithuania held a discussion called Prospects of European Criminal Law; 
Lithuanian Approach. 
The judgement delivered by the European Court of Justice on 13 September 2005 (C-
176/03) and the consequences of the judgement regarding ship-source pollution 
delivered on 23 October 2007 (C-440/05) were discussed. Members of the Seimas 

                                               
30 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate 
passenger data.
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were informed that ECJ had confirmed a general rule that neither criminal law nor the 
rules of criminal procedure fall within the Community’s competence. The Court 
stated that when the application of effective, proportionate and dissuasive criminal 
penalties by the competent national authorities is an essential measure for combating 
serious environmental offences, the Community legislature may require the Member 
States to introduce such penalties in order to ensure that the rules, which it lays down 
in that field, are fully effective, however the determination of the type and level of the 
criminal penalties to be applied does not fall within the Community’s sphere of 
competence. 
The Committee on European Affairs has not adopted any resolution on the issue 
discussed, but such information will help to take decisions of the Committee in the 
process of the evaluation of proposals to adopt legal acts of the European Union,
when it is necessary to present Parliament’s opinion to the Government. 

19. With the entry into force of the Reform Treaty, there will be an assessment 
of the acquis in this area. From your point of view, what should be 
reconsidered or improved?

On 14 November 2007 the Committee on European Affairs of the Seimas of the 
Republic of Lithuania held a discussion called Prospects of the European Criminal 
Law; Lithuanian Approach. The Committee on European Affairs has not adopted any 
formal resolution on the issue discussed. On the other hand, it was stated that the 
development of European criminal law after the new Reform Treaty will bring 
cooperation in criminal law matters into Community decision-making structures, with 
co-decision and will considerably affect the EU and Member States' criminal law. 

In addition, the Reform Treaty will give more powers to the European Parliament and 
the national parliaments. This will provide them with an opportunity to object to the 
legislation adopted by the EU Parliament. Therefore, even the new amendments to the 
treaties establishing the EU will allow the national parliaments adopt crucial decisions 
on the necessity to amend the criminal legislation. The EU legislation in the area of 
criminal law will intensify and increasingly more EU legal acts including provisions 
on the measures deriving from the criminal law will be adopted. Therefore, it is 
important to define and delimit the policy and the position Lithuania should follow 
when faced with this trend. Seimas needs to decide whether it should assess every 
proposal individually or agree on a certain methodology, a certain framework, and a 
certain system allowing us to assess whether a particular proposal meets the interests 
of Lithuania or not.

20. Does your Parliament have a position as regards the proposals of the 
Commission introducing criminal sanctions currently under discussion31?

                                               
31 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the 
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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In accordance with the Statute of the Seimas (Parliament) of the Republic of 
Lithuania, which provides the mechanism for monitoring the principle of subsidiarity, 
on 7 November 2006 the plenary sitting of the Seimas of the Republic of Lithuania
adopted the Statement approving of the conclusion of the Seimas Committee on 
European Affairs of 25 October 2006 on the Amended Proposal from the European 
Commission for a Directive of the European Parliament and the Council on Criminal 
Measures Aimed at Ensuring the Enforcement of Intellectual Property Rights. The 
Committee on European Affairs concluded that the EU legislative proposal mentioned 
above might not comply with the principles of subsidiarity and proportionality.
The decision on possible infringement of the principles of subsidiarity and 
proportionality by the Amended Proposal from the European Commission for a 
Directive of the European Parliament and the Council on Criminal Measures Aimed 
at Ensuring the Enforcement of Intellectual Property Rights achieved a broad 
consensus of the Seimas Committee on European Affairs after the members of the 
Committee heard the conclusions made by two specialised committees, namely the 
Committee on Legal Affairs and the Committee on the Development of Information 
Society. The members of the Committee on European Affairs have doubts about the 
legal basis of the Commission’s proposal. 
The principles of subsidiarity and proportionality imply that the Community legislator 
must justify its competence to regulate criminal measures by proving their necessity. 
There are doubts whether the Amended Proposal meets the principles of division of 
the competences between the Pillar I and Pillar III as there is no certainty whether the 
Community has competence to take criminal law measures in the area of intellectual 
property rights, particularly in relation to the intellectual property rights protected by 
national rather than Community legislation. 
The attempt to combine criminal penalties for crimes against intellectual property
with legislative measures (namely, a directive) at the Community level seems 
inappropriate since a national legislator can provide for more relevant and expedient 
punishment. Member States could decide better what type and magnitude of criminal 
penalties are effective, proportionate and dissuasive taking into account their 
respective fundamental legal traditions as well as key historical and constitutional 
differences between different states.   

GENERAL QUESTION
on interparliamentary cooperation

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the 
progress made in the policies related to the Area of Freedom, Security and 
Justice. Such an evaluation can accompany the dialogue which has also been 
launched by the Council Presidencies which are currently preparing the follow-
up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it 
would be helpful to build an interparliamentary working area (if needed inside 
the IPEX internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?
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Yes, the Seimas of the Republic of Lithuania is interested in taking part in an 
interparliamentary working area dealing with the policies of the Area of Freedom, 
Security and Justice.
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THE NETHERLANDS
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Responses of the Senate of the Netherlands to the questionnaire of the European
Parliament and the Assembleia da República of Portugal

Session 1 – What role for Parliaments in the EU global approach to migration?

1. What is your position on the EU migration strategy and on the legislative proposals
which the Commission should submit at the end of October 2007 according to its
legislative programme?

The Senate is of the opinion that initiatives of the European Union regarding 
migration may have added value compared to national initiatives. It is important 
initiatives combating illegal (im)migration are being supplemented by initiatives 
promoting legal ways of migration. Furthermore, in a re cent letter to the secretary of 
state responsible for migration, the Senate’s committee on the JHA-council 
underlined that a more humanitarian approach for the relief of refugees on – mainly –
the southern borders of the EU is desirable. The legislative proposals on legal 
migration, as presented by the Commission on 23 October last, are yet to be 
discussed.

2. What is the legislation in your Member State as far as sanctions against employers
of illegal workers are concerned? What kind of sanctions does it provide for? Is there 
information on their outcomes (statistics, studies...)?

The Labour by Foreigners Act (Wet arbeid vreemdelingen) regulates the admission of
foreigners to the Dutch labour market. On the basis of this Act, employers should 
have an employment permit at their disposal, unless specifically stated otherwise.
As of 1 January 2005, a breach of the Labour by Foreigners Act (that is to say:
employment of illegal foreigners) is punishable by an administrative fine of €4.000 -
€12.000. Repeated recidivism (3 punished breaches within a period of 48 months) 
may also be punished on the basis of the Dutch Penal Code, article 197b. The person 
in question may be sentenced to maximum one year imprisonment or a criminal fine 
of maximum €67.000. If the person in question continues to employ illegal foreigners, 
he may be sentenced to maximum three years imprisonment or a criminal fine of 
maximum €67.000.
As yet, there are no statistics on the number of administrative and/or criminal 
punishments given on the basis of the Labour by Foreigners Act.

Session 2 – The fight against terrorism: what role for the EU?

1. In the framework of the draft revised action plan on combating terrorism, the
Commission has addressed a questionnaire to Member States on national measures in 
the fight against terrorism and their impact on fundamental rights. What is your view 
on that issue?

The Senate is not familiar with the questionnaire referred to above, nor has it received 
a reaction from the Netherlands government to the questionnaire. However, on the 
larger issue, the Senate is of the opinion that the respect for fundamental rights is of 
the highest importance. All measures taken in the fight against terrorism, however 
important they may be, should therefore also be tested against the impact they may 
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have on fundamental rights. The balance between the advantages of new measures 
and the impact on citizen’s everyday life should be assured.

2. According to its legislative programme, the Commission should submit at the
beginning of November 2007 the second report on the implementation of the
Framework Decision on combating terrorism together with a proposal to amend that 
Framework Decision. How do you assess the implementation of that Framework 
Decision in your country?

The Framework Decision on combating terrorism (2002/475/JHA) has been 
implemented in the Terrorist Crimes Act (Wet Terroristische Misdrijven), approved 
by a majority of the Senate on 22 June 2004. This Act has been revised and extended 
on 14 November 2006. During the debate on the extension of the Terrorist Crimes 
Act, several political groups voiced their concerns. These regarded mainly the balance 
between the combat of terrorist acts and the respect for the rule of law and 
fundamental rights of citizens.
This balance should also be the basis of any revision of the Framework Decision that 
will be proposed by the European Commission.

3. In the fight against terrorism and crime, the principle of mutual recognition plays
an essential role and one of the key instruments in this field is the Framework
Decision on the European arrest warrant and the surrender procedures between
Member States . How is that Framework Decision transposed in your country?

The Framework Decision on the European arrest warrant has been implemented in the
Dutch Extradition Act, which has been approved by the Senate on 27 April 2004. 
However, according to the European Commission’s report on the implementation of 
the Framework Decision, the Netherlands has refrained from transposing a certain 
ground for refusal (article 3 section 1). Furthermore, several grounds of refusal have 
been introduced that are not foreseen by the Framework Decision. To date, this has 
not lead to a revision of the Extradition Act.

Session 3 – The exchange of data for security purposes

1. As regards the Treaty of Prüm, has your Parliament been consulted on the
Convention on the stepping up of cross border cooperation, particularly in combating 
terrorism, cross border crime and illegal migration or on the Council Decision on the 
stepping up of cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national legislation?

The Netherlands is one of the States party to the Treaty of Prüm. A bill approving the
ratification of the Treaty is pending in the Senate at this moment. The Senate’s 
committee on Justice and the committee on the JHA-council have jointly posed 
questions to the Government on several aspects of the bill. The Council Decision 
referred to in the question, which is subjected to explicit approval of both Houses of 
the Netherlands Parliament, is included in the consideration of the bill. It is as yet 
unclear to what extent Dutch legislation will have to be amended because of the
ratification of the Treaty of Prüm and the entry into force of the above mentioned 
Council Decision. Any changes will – on the basis of the bill approving the 
ratification of the Treaty – in due course be subjected to both Houses of Parliament.
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2. As regards the PNR agreement reached on 28 June 2007, was your Parliament
involved in or kept informed of the negotiations with the US? Has your Parliament
requested to be involved in the ratification process? What is your position on a
comparable initiative at European level?

The lead in the discussion on PNR was taken by the House of Representatives. The
government has regularly informed the House, either by letter or during oral debates, 
on the state of play regarding the negotiations with the United States. Of the written
documents, the Senate has received copies. All documents regarding subjected to the 
JHA council were sent to both Houses of Parliament.
The ratification of the PNR-agreement with the United States is subject of 
parliamentary approval. A bill to this effect has not yet been submitted.
The Senate is not a priori opposed to a European PNR-system. However, concrete
proposals will be subjected to a substantial debate, both regarding the legal basis of 
such a system and the balance between the advantages and the need for protection of
fundamental rights.

3. How is the Directive on the obligation of carriers to communicate passenger data
transposed in your country? Did your Parliament have any problems or concerns in
this respect?
The Directive has been transposed in the Foreigners Act 2000 (Vreemdelingenwet 
2000), approved by the Senate on 3 July 2007. One of the main problems voiced in 
the plenary debate on the bill, was the delay in the implementation of the Directive. 
Also the openings in the Foreigners Act to use the passenger data for commercial 
means, although subject to the Data Protection Act, were heavily criticised. These 
concerns were however the result of the transposition act, and not directly of the 
European Directive.

Session 4 – Prospects and limits of European and national criminal law

1. In your Parliament's opinion, how will or should EU criminal policy evolve in the
near future?

Criminal justice is first and foremost a responsibility of the member states. The 
European Union should therefore only play a modest role, to supplement national 
action in cases of cross border cooperation. The EC/EU should refrain in any case, as 
was recently specified by the Court of Justice of the European Communities in case 
C-440/05, to specify the type and level of criminal penalties in legislative instruments. 
Regarding the enforcement of EU criminal policies in the future, parliamentary 
supervision (either by the national parliaments or the European Parliament) should be 
assured at all times.

2. With the entry into force of the Reform Treaty, there will be an assessment of the
acquis in this area. From your point of view, what should be reconsidered or
improved?
As mentioned above, the EU criminal policy should focus only on cross border 
cooperation. Furthermore, parliamentary supervision on the enforcement should be 
assured.



-89-

3. Does your Parliament have a position as regards the proposals of the Commission
introducing criminal sanctions currently under discussion ?
As mentioned above, it is not the task of the European Union to introduce criminal
sanctions. The EC/EU may, if strictly necessary, compel the member states to ensure
effective, proportionate and dissuasive penalties. It should however be up to the 
member states themselves to decide whether these penalties are to be criminally or 
administratively enforceable.
For a more in depth reaction of the Senate (and the House of Representatives) to the
Proposal on Intellectual Property Rights, we refer to the letter sent to the European
Commission on 3 July 200632.

General question on interparliamentary cooperation

1. The current treaties, and all the more the new one, foresee a closer cooperation
between the National and the European Parliaments in the evaluation of the progress
made in the policies related to the Area of Freedom, Security and Justice (FSJA).
Such an evaluation can accompany the dialogue which has also been launched by the
Council Presidencies which are currently preparing the follow-up of the Hague
Programme.
Bearing in mind the volume of the information and documents linked to this
evaluation exercise and the need for continuous update of this information, it would
be helpful to build an interparliamentary working area (if needed inside the IPEX
internet site) dealing with the FSJA related policies. Is your Parliament interested in 
taking part to this project?

The Dutch Senate is already actively participating in the IPEX project. All initiatives 
under scrutiny are posted on the IPEX website, as are links to important documents or 
dossiers on the Senate’s own European website (www.europapoort.nl). The Senate is 
therefore not an advocate of a new, separate initiative. To avoid double work, as well 
as to improve the quality of and familiarity with the IPEX website, it would be better 
to structure the interparliamentary cooperation in all fields – including the FSJA – on 
that site. For the rest, were such an initiative to be successful, it is most important that 
all parliaments commit themselves to keeping the website up to date with all relevant 
information.

                                               
32 To be found in English and French through IPEX, dossier COD/2005/0127
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ROMANIA
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ANSWERS PROVIDED BY THE ROMANIAN SENATE:

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

13. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 2007 
according to its legislative programme?

Migration is an extremely topical issue in Europe at present, as it is seen as one of 
the tools that can help the EU to solve the skills and labour shortages that will result 
from its ageing population and falling birthrate.

Is a need to enhance cooperation with the countries of origin of immigrants in 
order to manage immigration flows effectively for the benefit of all interested parties.

Measures that will need be take:
-monitoring and other measures to limit the worst effects of 'brain drain';
-instruments to encourage return and circular migration;
-the offer of professional training and linguistic courses, through the establishment of 
training structures in the countries of origin. The responsibility for these would be 
held by local authorities or non-governmental organisations. 

14. What is the legislation in your Member State as far as sanctions against 
employers of illegal workers are concerned? What kind of sanctions does it 
provide for? Is there information on their outcomes (statistics, studies...)?

Romania plans to contribute to consolidating EU capacity of providing credible 
answers to fundamental problems, such as drawing workforce from outside the 
Community, accompanied by social and economic integration policies, fighting illegal 
migration by avoiding the creation of an “EU fortress”.

To prevent migration of workers from Romania, one of the Government’s 
priorities is the improvement of the living standard for aged persons through 
resettlement on equal basis of the system of social insurance, mainly thorough the 
reform of the public system of pensions. To solve the substance problem of the 
pensions’ system, the Romanian Government will apply a unitary set of legislative 
measures relying on three main objectives: 
-Financial consolidation of the public pensions’ system and assuring an adequate 
income for the pensioners within the system; 
-Reconstruction of the public system of social insurance by “it’s cleansing”, of some 
types of activities that bring no contribution to the system; 
-Introduction of new alternatives of financing and administration of pensions, such as 
the capitalized pensions systems, managed by the private sector, that can assure the 
future pensioners not only a secured income but a decent one.
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The principles that will lay at the basis of the Romanian Government’s action 
in this field are: 
-Involvement of social partners, namely trade unions, employers, public 
administration in elaborating policies and strategies for the implementation of some 
special programs within the field of employment; 
-Equal chances for all providers of services on the labour market (providers of 
consultancy, professional training and employment); 
-Moving the decisional centres towards the local units on the basis of the established 
objectives in order to pass to a competitive management that should lead to an 
increase of local responsibilities and to the improvement of the use of resources;
-Territorial distribution of the centralized resources will be made in a transparent way, 
on objective criteria, on the basis of local contributions and action needs.

Institutional measures 
-Creation of ANOFM (National Agency for Employment) decisional and leadership 
autonomy;
-Expanding the jobs offer abroad by promoting the competition between the agencies 
credited to make employments; 
-Simplification and acceleration of the activity of the Office for Labour Force 
Migration abroad by subcontracting to accredited agencies.

The enforcement of the new Labour Code generated a series of difficulties that 
hindered the development of labour market and of a functional market economy. Due 
to this situation, a series of improvements will be made to defend in equal measure 
both the employee and employer’ rights, to discourage illegal labour, diminish the 
number of conflicts and work conflicts, and also to stimulate the investments, and 
consequently, to contribute to the increase of state budget revenues.

Labour Migration
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General Legislation 
• LAW No. 53 of 24 January 2003 Labour Code 
• LAW No. 54 of 24 January 2003 on the trade unions 
• LAW No. 76 of 16 January 2002 on the unemployment insurance system and 

employment stimulation 
•LAW No. 416 of 18 July 2001 concerning the minimum guaranteed income 
• LAW No. 356 of 10 July 2001 on the employers' organisations 
• LAW No. 19 of 17 March 2000 on public system pensions and other social 

insurance rights 
• LAW No. 168 of 12 November 1999 on the settlement of the industrial conflicts 
• LAW No. 130 of 16 October 1996 on the collective labour contract 

  • DECISION No. 1873 of 22 December 2005 for the approval of the Methodological 
Norms for the application of the provisions of the Law No. 203/1999 on the work 
permits 
• GOVERNMENT ORDINANCE No. 32 of 30 January 2003 for completing and 

modifying the Law no. 203/1999 on work permits 
• DECISION No. 850 of 31 July 2002 for the amendment and supplement of the 

Methodological norms for the application of the provisions of the Law No. 156/2000 
on the protection of the Romanian citizens working abroad, approved by the 
Government Decision No. 384/2001   
  • DECISION No. 384 of 11 April 2001 for the approval of the Methodological 
norms for the application of the provisions of the Law No. 156/2000 on the protection 
of the Romanian citizens working abroad 
  • EMERGENCY ORDINANCE No. 172 of 19 October 2000 for completing the 
Law no 203/1999 on work permits 
  • LAW No. 156 of 26 July 2000 on the protection of the Romanian citizens who 
work abroad 
  • LAW No. 203 of 28 December 1999 *** Republished on the work permits 

In LAW No. 53 of 24 January 2003 Labour Code:
1. at CHAPTER IV, shall be seen as contraventions and sanctioned:
- the non-compliance with the provisions concerning the payment guarantee of the 
national gross minimum wages - a fine from ROL 3 000 000 to ROL 20 000 000;
- the violation by the employer of the provisions of Article 34 (5) (At the employee's 
request, the employer must issue a document attesting the former's activity, length of 
service in his/her trade and specialty) - a fine from ROL 3 000 000 to ROL 10 000 
000;
- preventing an employee or group of employees from participating in a strike or 
obliging them to work during a strike, by means of threats or violence - a fine from 
ROL 15 000 000 to ROL 30 000 000;
- accepting to work of a person for whom no individual labour contract has been 
concluded or stipulating clauses contrary to the provisions of the law in the individual 
labour contract - a fine from ROL 20 000 000 to ROL 50 000 000;
- employing minors with the failure to comply with the provisions of the law as 
regards the age or the use of such persons for performing certain activities in violation 
of the provisions of the law on the work regime of minors - a fine from ROL 50 000 
000 to ROL 100 000 000;
2. at CHAPTER V, hall be seen as crime and sanctioned:
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- the failure to implement a final court decree on the payment of the wages within 15 
days from the date of the implementation request sent to the employer by the 
interested party shall constitute a crime punishable by prison from 3 to 6 months or a 
fine;
- the failure to enforce a final judgment on an employee's reemployment shall 
constitute a crime punishable by prison from 6 months to 1 year or a fine;
- the failure by the employer to deposit, within 15 days, in the established accounts, 
the amounts cashed in from the employees as contributions to the social security 
public system, to the unemployment insurance budget or the social health insurance 
budget shall constitute a crime punishable by prison from 3 to 6 months or a fine.

SESSION 2
The fight against terrorism: what role for the EU?

22. In the framework of the draft revised action plan on combating terrorism, 
the Commission has addressed a questionnaire to Member States on national 
measures in the fight against terrorism and their impact on fundamental rights. 
What is your view on that issue?

Respect for human rights remains an integral part of any comprehensive counter-
terrorism strategy. Human rights norms must be rigorously respected, even in states of 
emergency. States must ensure that any measure taken to combat terrorism comply 
with all their obligations under international law and should adopt such measures in 
accordance with international law, in particular international human rights, refugee 
and humanitarian law. The major challenge is finding a balance between counter-
terrorism monitoring and full respect for human rights.

23. According to its legislative programme, the Commission should submit at 
the beginning of November 2007 the second report on the implementation of the 
Framework Decision on combating terrorism33 together with a proposal to amend 
that Framework Decision. How do you assess the implementation of that 
Framework Decision in your country?

The main legal provisions on terrorism are contained in Law no. 535/2004 on 
preventing and combating terrorism, which regulates the National System for 
Preventing and Combating Terrorism.

According to the provisions of art.5 of the above mentioned act, “the 
preventing and combating of terrorism are carrying out according to the provisions of 
international conventions on suppression of terrorism ratified by Romania”.

Within the Romanian Intelligence Service (SRI), as national authority in this 
field, a Centre for Counter-Terrorist Operative Coordination was established.

Chapter III of the Law regulates measures on preventing financing of terrorist 
acts. Chapter IV covers the crimes in this matter, which has been incorporated in the 
New Criminal Code, to enter into force in 2006.

By Law no. 508/2004 a Department for Investigation of Organized Crime and 
Terrorism has been established within the Prosecutor’s Office attached to the High 
Court of Cassation and Justice.

                                               
33 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
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During the investigation of serious crimes, including acts of terrorism, some 
special investigation techniques may be used – with observance of fundamental rights 
and freedoms -, such as under covered investigators, use of informers, electronic 
surveillance, monitoring and intercepting communications, monitoring IT systems.

Government Emergency Ordinance no. 21/2004 organises the National 
System for the Management of the State of Emergency.  A National Committee for 
the Management of the State of Emergency, conducted by the Minister of 
Administration and Interior and coordinated by the Prime Minister has been 
established.

Persons who have information related to terrorist acts and agree to disclose 
such information to judicial authorities are included in the Witness Protection 
Programme, according to Law no. 682/2002 on witness protection.

The Law no. 211/2004, entered into force on the 1st of January 2005 contains 
measures for compensation and assistance of the victims of crimes, including 
terrorism. Financial compensation is granted by the state, through the budget of the 
Ministry of Justice, on the basis of a decision of the special Commission organized at 
the level of tribunals.

24. In the fight against terrorism and crime, the principle of mutual 
recognition plays an essential role and one of the key instruments in this field is 
the Framework Decision on the European arrest warrant and the surrender 
procedures between Member States34. How is that Framework Decision 
transposed in your country?

Despite the difficulties, the European norms were assimilated by Romania in a 
relative short period. Were ratified conventions of the European Council that are part 
of the Communitary acquis, as well as other multilateral instruments. We are part of 
the European Convention on Extradition and its Additional Protocols, the European 
Convention on Judicial Assistance in Criminal Matters and its First Additional 
Protocol, the European Convention on transfers, on the international value of 
suppressive decisions, the European Convention on the suppression of terrorism.

Was adopted the Law no. 302/2004 on international judicial cooperation in 
criminal matters. the amendment in October 2003 of the Romanian Constitution, 
allowing the extradition from Romania of Romanian citizens, measure that will 
become possible after the enter into force of the new law on international judicial 
cooperation in criminal matters. In the same time, in order to train magistrates in 
judicial cooperation in criminal matters, was established the Romanian Judicial 
Network in criminal matter, the Romanian correspondent of the European Judicial 
Network. Also, Romania appointed contact points and attends the activities developed 
by Eurojust and the European Judicial Network. The magistrates’ continuous training 
in this field is carried out within the National Institute of Magistracy, as well as within 
the Centre for Continuous Training of Prosecutors and through seminars organized in 
cooperation with the European Union, Council of Europe and other partners.

The Law no. 302/2004 on international judicial cooperation in criminal 
matters is governed by the principle of recognition of decisions, the top of the 
pyramid in international judicial cooperation, as was defined at the Tampere Council 

                                               
34 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).
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of Europe in 17 – 18 October 1999, an essential condition to build a European 
common judicial area.

The Law no. 302 /2004  regulates the cooperation  procedures on extradition, 
handing over based on a European Arrest Warrant, transfer of proceedings in criminal 
matter, recognition and execution of decisions, transfer of convicted persons, rogatory 
letters, witness, experts and accused hearings, notification of procedural acts, criminal 
record. 

For each form of judicial cooperation was taken into consideration the 
harmonization of the law with the new EU instruments, among which we highlight the 
Convention on simplified extradition procedures among Member States from 
10.03.1995 and the Convention on extradition among EU Member States from 
27.11.1996, the EU Convention on international judicial assistance in criminal matter 
from 29.05.2000 and the Framework Decision from 13.06.2002 on joint investigation 
teams. 

The most important measure to ensure the complete integration of Romania in 
the common European judicial area is represented by provisions of Title III, which 
will enter force at the date of Romania’s accession to the European Union.

According to art.24, Romanian citizens may be extradited from Romania 
based on international conventions to which Romania is a party in accordance with 
the law and based on reciprocity, only if at least one of the following conditions is 
met: 
a) in view of criminal prosecution and trial, if the Requesting State provides 
guarantees that are deemed as sufficient that, in case the extradited person is 
sentenced to deprivation of freedom through a final court decision, the extradited 
person will be transferred in view of penalty service in Romania; 
b) the extraditable person domiciled on the territory of the Requesting State at the date 
when the request for extradition was made; 
c) the extraditable person is a citizen also of the Requesting State; 
d) the extraditable person committed the act on the territory of or against a citizen of a 
Member State of the European Union, if the Requesting State is a member of the 
European Union. 

In this law were transposed the provisions of the Council framework Decision 
on the European arrest warrant and the surrender provisions between EU Member 
States. 

Romanian courts may issue a European Arrest Warrant under the conditions 
set forth in Article 81 of this law:
a) in view of criminal  prosecution or trial, if the act is punished by the Romanian 
criminal law with a penalty depriving of freedom that exceeds 1 year; 
b) in view of penalty service, if the penalty applied exceeds 4 months, or in view of 
the service of a security measure; 
c) in view of service of a security measure depriving of freedom that exceeds 4 
months. 

Romanian judicial authorities may send the European Arrest Warrant through 
secure means of transmission that leave a written trace, provided that the executing 
judicial authority is able to verify its authenticity. If it is not possible to use a written 
measure, transmission can be made through the Interpol. Also, the European Arrest 
Warrant may be sent through the telecommunication system of the European Judicial 
Network. 
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SESSION 3
The exchange of data for security purposes: 
the examples of the Treaty of Prüm and PNR 

22. As regards the Treaty of Prüm, has your Parliament been consulted on 
the Convention on the stepping up of cross border cooperation, particularly in 
combating terrorism, cross border crime and illegal migration or on the Council 
Decision on the stepping up of cross-border cooperation, particularly in combating 
terrorism and cross-border crime? What is the impact of these acts on your 
national legislation?

Romania has consulted on the Convention on the stepping up of cross border 
cooperation, particularly in combating terrorism, cross border crime and illegal 
migration or on the Council Decision on the stepping up of cross-border cooperation, 
particularly in combating terrorism and cross-border crime. European Parliament 
legislative resolution of  7 June 2007 has made on the initiative by the Kingdom of 
Belgium, the Republic of Bulgaria, the Federal Republic of Germany, the Kingdom of 
Spain, the French Republic, the Grand Duchy of Luxembourg, the Kingdom of the 
Netherlands, the Republic of Austria, the Republic of Slovenia, the Slovak Republic, 
the Italian Republic, the Republic of Finland, the Portuguese Republic, Romania and 
the Kingdom of Sweden on the stepping up of cross-border cooperation, particularly 
in combating terrorism and cross-border crime.

23. As regards the PNR agreement reached on 28 June 2007, was your 
Parliament involved in or kept informed of the negotiations with the US? Has 
your Parliament requested to be involved in the ratification process? What is 
your position on a comparable initiative at European level?

Romanian Parliament was involved in negotiations with US. Also, requested 
to be involved in the ratification process. Deputies of European Parliament introduced 
an amendment to ensure that data collected under this Decision will not be transferred 
or made available to a third country or to any international organisation. 

24. How is the Directive on the obligation of carriers to communicate passenger 
data35 transposed in your country? Did your Parliament have any problems or 
concerns in this respect?

Directive on the obligation of carriers to communicate passenger data is 
transposed in Government Ordinance No. 34/2006 on the obligation of carriers to 
communicate passenger data.

SESSION 4
Prospects and limits of European and national criminal law

21. In your Parliament's opinion, how will or should EU criminal policy 
evolve in the near future?

                                               
35 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate
passenger data.
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The effective operation of the principle of mutual recognition of judicial 
judgements between European Union Member States requires approximation of 
certain elements of procedural and substantive criminal law. The future of EU 
criminal justice is to making mutual recognition work

22. With the entry into force of the Reform Treaty, there will be an 
assessment of the acquis in this area. From your point of view, what should be 
reconsidered or improved?

The Reform Treaty is designed to make the European Union function more 
effectively and democratically so that it can better serve the interests of the people of 
Europe.  It responds to the needs of today’s European Union with its increased 
membership. The Reform Treaty is not an end in itself. It is a framework; a tool that 
will help us to reach our common goal of a prosperous and secure Europe. The 
Reform Treaty is a compromise, and not a perfect document, but its improved 
institutions and decision-making procedures are essential for the future of the Union. 

23. Does your Parliament have a position as regards the proposals of the 
Commission introducing criminal sanctions currently under discussion36?

Romania’s legislation on intellectual property rights is, for the most part, in 
alignment with the European Union as well as with international sector standards. 
Romania is a founding member of the World Intellectual Property Organization and 
has adhered to almost all on intellectual property statues binding World Trade 
Organization member states. Romania also made several modifications of its criminal 
code, one of which became effective July 2004, and others, which will become 
effective on September 2006 and September 2008, respectively. The provisions 
referring to copyright crimes were copied directly from the copyright law, including 
penalties and prison sentences, a measure that will hopefully act as a deterrent for 
copyright piracy.  Also included in the amendments is the extension of criminal 
liability for copyright crimes, including liability for legal entities. The Romanian 
copyright law, for the protection of the literary, scientific and artistic properties, was 
amended in 2004, 2005 and 2006, in anticipation of implementing the EU Copyright 
Directive and the E-Commerce Directive, as well as complying with the WIPO 
Copyright Treaty (WCT) and the WIPO Performances and Phonogram Treaty 
(WPPT), which were ratified in February 2001. The Copyright Act of 1996, known as 
Law No. 8/1996 on copyright and related rights was amended and supplemented by 
Law No. 285/2004, by Government Emergency Ordinance 123/2005 and by Law no. 
329/2006.
The possession of firearms and ammunition is regulated in Romania by the following 
legislation: 
- Law no. 17/02.04.1996 on the firearms and ammunition regime 
- Government Decision (GD) no. 679/25.10.1997 for the approval of firearms and 
ammunition Regulation

                                               
36 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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- Law no. 116/03.07.1997 for the ratification of the European Convention on the 
control of firearms purchasing and possession by civilians, adopted in Strasbourg, on 
28.06.1978.
The export and import of arms are regulated by:
- Government Ordinance (GO) no. 158/19.10.1999 on imports and exports control of 
strategic goods;
- GD no. 844/28.08.2001 on the list of weapons, ammunition and other military items 
subject to import and export control regime
- GD no. 0377/1993 on the exemption from custom taxes of special goods; 
- GD no. 626/1997 for the approval of Regulation on the implementation of the 
Romanian Custom Code
- GEO (Government Emergency Ordinance) no. 104/2001 approved by Law no. 
81/2002 ensures through the Romanian Border Police the physical control at the 
border check points of the imports and exports of strategic goods in accordance with 
the Law on weapons, ammunition, panoply and self-defense weapon and related 
ammunitions, and of other explosive devices.
In accordance with the provisions of the GEO no. 105/2001 approved by Law 
weapons or ammunitions that are not declared at the border check in points can be 
retained or confiscated by the competent authorities.

GENERAL QUESTION
on interparliamentary cooperation

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 
made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?

Yes, our Parliament is interested in taking part to this project.
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SWEDEN
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ANSWERS PROVIDED BY THE SWEDISH PARLIAMENT (RIKSDAG):

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

15. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 2007 according 
to its legislative programme?
No answer.

16. What is the legislation in your Member State as far as sanctions against employers 
of illegal workers are concerned? What kind of sanctions does it provide for? Is there 
information on their outcomes (statistics, studies...)?
No answer.

SESSION 2
The fight against terrorism: what role for the EU?

25. In the framework of the draft revised action plan on combating terrorism, the 
Commission has addressed a questionnaire to Member States on national measures in 
the fight against terrorism and their impact on fundamental rights. What is your view 
on that issue?
The issue has not been dealt with yet in the Swedish Parliament.

26. According to its legislative programme, the Commission should submit at the 
beginning of November 2007 the second report on the implementation of the 
Framework Decision on combating terrorism37 together with a proposal to amend that 
Framework Decision. How do you assess the implementation of that Framework 
Decision in your country?
The issue has not been dealt with yet in the Swedish Parliament.

27. In the fight against terrorism and crime, the principle of mutual recognition 
plays an essential role and one of the key instruments in this field is the Framework 
Decision on the European arrest warrant and the surrender procedures between 
Member States38. How is that Framework Decision transposed in your country?
The Framework Decision was implemented into Swedish law on the 1st of 
January 2004 by the Act on Extradition from Sweden according to a European 
Warrant of Arrest (2003:1156).  

SESSION 3
The exchange of data for security purposes: 
the examples of the Treaty of Prüm and PNR 

                                               
37 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
38 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).



-106-

25. As regards the Treaty of Prüm, has your Parliament been consulted on the 
Convention on the stepping up of cross border cooperation, particularly in combating 
terrorism, cross border crime and illegal migration or on the Council Decision on the 
stepping up of cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national legislation?
The parliamentary Committee on Justice has held deliberations with the 
Minister for Justice on the issue of Council Decision on the stepping up of cross-
border cooperation, particularly in combating terrorism and cross-border crime. 

It was noted that the representatives of the Moderate Party, the Centre Party, 
the Liberal Party and the Christian Democrats support the Government’s 
position in connection with the continued negotiations. 

It was further noted that the representatives of the Social Democratic Party 
support the Government’s position prior to continued negotiations in all sections 
except those in which an adoption of a Council decision would mean transferring 
the exercise of official authority to another state. 

Finally it was noted that the representatives of the Left Party and the Green 
Party are opposed to the Government entering an agreement on the Council 
Decision. 

Since the draft Council decision contains provisions that would give cause to a 
change of the law, the approval of the Riksdag is required before Sweden votes 
for an adoption of the decision in the Council.  Proposed amendments will be 
submitted after the Riksdag - on the basis of a special Government bill - has 
approved the draft.

26. As regards the PNR agreement reached on 28 June 2007, was your Parliament 
involved in or kept informed of the negotiations with the US? Has your Parliament 
requested to be involved in the ratification process? What is your position on a 
comparable initiative at European level?
The Government consulted the Committee on EU Affairs on several occasions on 
what line of policy Sweden was to pursue in the EU regarding the PNR 
agreement and gained support for its position.

27. How is the Directive on the obligation of carriers to communicate passenger 
data39 transposed in your country? Did your Parliament have any problems or 
concerns in this respect?
The Directive was implemented into Swedish law on the 1st of September 2006 by 
law 2006:444 “without any problems”.

SESSION 4
Prospects and limits of European and national criminal law

                                               
39 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate 
passenger data.
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24. In your Parliament's opinion, how will or should EU criminal policy evolve in 
the near future?
No position adopted by the Parliament as such.

25. With the entry into force of the Reform Treaty, there will be an assessment of 
the acquis in this area. From your point of view, what should be reconsidered or 
improved?
No position adopted by the Parliament as such.

26. Does your Parliament have a position as regards the proposals of the 
Commission introducing criminal sanctions currently under discussion40?
Scrutiny is still pending in some parts.

GENERAL QUESTION
on interparliamentary cooperation

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 
made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?
Yes and within the already existing framework of IPEX is preferable

                                               
40 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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UNITED KINGDOM
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ANSWERS PROVIDED BY THE HOUSE OF COMMONS:

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

17. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 2007 according 
to its legislative programme?

The Home Affairs Committee reported on migration as part of its inquiry into 
Justice and Home Affairs Issues at European Union Level (Third Report of 
Session 2006–07, HC 76. Please see para 232ff of the Report, which is available 
at:
http://www.publications.parliament.uk/pa/cm200607/cmselect/cmhaff/76/76i.pdf

Responses to the Report from the UK Government and the European 
Commission are available at: 
http://www.publications.parliament.uk/pa/cm200607/cmselect/cmhaff/1021/1021.
pdf

The Home Affairs Committee last reported specifically on immigration in its 
Fifth Report of Session 2005–06, HC 775, on Immigration Control which is 
available at:
http://www.publications.parliament.uk/pa/cm200506/cmselect/cmhaff/775/775i.p
df

http://www.official-documents.gov.uk/document/cm69/6910/6910.pdf

18. What is the legislation in your Member State as far as sanctions against employers 
of illegal workers are concerned? What kind of sanctions does it provide for? Is there 
information on their outcomes (statistics, studies...)?

The Home Affairs Committee came to conclusions on this matter in para 453ff of 
its Report on Immigration Control.

SESSION 2
The fight against terrorism: what role for the EU?

28. In the framework of the draft revised action plan on combating terrorism, the 
Commission has addressed a questionnaire to Member States on national measures in 
the fight against terrorism and their impact on fundamental rights. What is your view 
on that issue?

The Home Affairs Committee is currently inquiring into the UK Government’s 
latest proposals on counter-terrorism. Further information is available at:



-110-

http://www.parliament.uk/parliamentary_committees/home_affairs_committee/c
ounter_terrorism_proposals.cfm

29. According to its legislative programme, the Commission should submit at the 
beginning of November 2007 the second report on the implementation of the 
Framework Decision on combating terrorism41 together with a proposal to amend that 
Framework Decision. How do you assess the implementation of that Framework 
Decision in your country?

The Home Affairs Committee has not inquired into the transposition or 
implementation of the Framework Decision.

30. In the fight against terrorism and crime, the principle of mutual recognition 
plays an essential role and one of the key instruments in this field is the Framework 
Decision on the European arrest warrant and the surrender procedures between 
Member States42. How is that Framework Decision transposed in your country?

The Home Affairs Committee has not inquired into the transposition or 
implementation of the Framework Decision. The Committee commented on the 
European Arrest Warrant in its Report on Justice and Home Affairs Issues at 
European Union Level, at para 160ff.

SESSION 3
The exchange of data for security purposes: 
the examples of the Treaty of Prüm and PNR 

28. As regards the Treaty of Prüm, has your Parliament been consulted on the 
Convention on the stepping up of cross border cooperation, particularly in combating 
terrorism, cross border crime and illegal migration or on the Council Decision on the 
stepping up of cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national legislation?

The Home Affairs Committee commented on the Treaty at para 138ff of its 
Report on Justice and Home Affairs Issues at European Union Level. 

The European Scrutiny Committee agreed four reports on the incorporation of 
parts of the Treaty into EU law. The most recent—Twenty-third Report of 
Session 2006–07 (HC 41)—summarises the four reports at Chapter 22. The 
Report is available at:

http://www.publications.parliament.uk/pa/cm200607/cmselect/cmeuleg/41-
xxiii/41-xxiii.pdf

                                               
41 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
42 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).
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29. As regards the PNR agreement reached on 28 June 2007, was your Parliament 
involved in or kept informed of the negotiations with the US? Has your Parliament 
requested to be involved in the ratification process? What is your position on a 
comparable initiative at European level?

The Home Affairs Committee commented on the PNR agreement at para 286ff 
of its Report on Justice and Home Affairs issues at European Union Level. It took 
oral evidence from the Ministry of Justice on this matter on 23 January 2007, in 
connection with the same inquiry. The relevant part of the transcript is available 
at:

http://www.publications.parliament.uk/pa/cm200607/cmselect/cmhaff/76/701230
7.htm

30. How is the Directive on the obligation of carriers to communicate passenger 
data43 transposed in your country? Did your Parliament have any problems or 
concerns in this respect?

The Home Affairs Committee has not inquired into this matter.

                                               
43 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate 
passenger data.



-112-

SESSION 4
Prospects and limits of European and national criminal law

27. In your Parliament's opinion, how will or should EU criminal policy evolve in 
the near future?

The Home Affairs Committee commented on the effectiveness of European 
action in the policing field at para 67ff of its Report on Justice and Home Affairs 
Issues at European Union Level. 

28. With the entry into force of the Reform Treaty, there will be an assessment of 
the acquis in this area. From your point of view, what should be reconsidered or 
improved?

The Home Affairs Committee commented on future options for JHA decision-
making at para 328ff of its Report on Justice and Home Affairs Issues at 
European Union Level, published in June 2007. The Committee has not inquired 
into this matter since the text of the Reform Treaty was agreed. 

29. Does your Parliament have a position as regards the proposals of the 
Commission introducing criminal sanctions currently under discussion44?

The Home Affairs Committee has not inquired into these matters.

GENERAL QUESTION
on interparliamentary cooperation

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 
made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?

Committees of the House already make use of the IPEX internet site.

                                               
44 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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ANSWERS PROVIDED BY THE HOUSE OF LORDS:

SESSION 1
What role for Parliaments in the EU global approach to migration?

The example of the draft Directive on sanctions against employers of irregular 
workers 

19. What is your position on the EU migration strategy and on the legislative 
proposals which the Commission should submit at the end of October 2007 according 
to its legislative programme?

The Commission’s proposals have not yet come before the House of Lords EU 
Committee for scrutiny. The Committee has in the past expressed the view that 
in the field of economic migration the role of the EU should be limited to 
setting standards, in particular in relation to the rights of migrant workers, 
including their ability to change employers and to move to another Member 
State (see 14th Report of Session 2005-06 Economic Migration to the EU).

20. What is the legislation in your Member State as far as sanctions against employers 
of illegal workers are concerned? What kind of sanctions does it provide for? Is there 
information on their outcomes (statistics, studies...)?

Current controls on the prevention of illegal migrant working in the UK are 
provided in section 8 of the Asylum and Immigration Act 1996 (as amended by 
subsequent legislation) and apply exclusively to those employing illegal 
migrant workers. These measures came into force on 27 January 1997. 
Separate penalties exist under the Immigration Act 1971 for those with visas 
who are found to be working in breach of their conditions of stay, in addition to 
those who have entered and are living/working in the UK illegally.

Under section 8 of the 1996 Act, it is an offence to employ a person over 16 
who is subject to immigration control and who has no permission to work in 
the UK, or works for an employer in breach of their conditions of stay in the 
UK. This goes further than the EU proposal, as it applies to all migrant workers 
working unlawfully, irrespective of whether they are in the country legally or 
illegally. The current maximum fine available to the courts on summary 
conviction of an individual for the existing offence under section 8 of 
employing an illegal worker is £5000. In addition, following conviction on 
indictment (the procedure for serious criminal offences), the employer can 
receive an unlimited fine.

The EU draft directive proposes that employers would be required to undertake 
certain checks before recruiting a third country national. Similar measures are 
currently in place in the UK; employers are encouraged to check original 
documents presented by all potential employees to establish a statutory defence 
against a charge under section 8.
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New measures to replace section 8 were provided in the Immigration, Asylum 
and Nationality Act 2006. These include civil penalties for each illegal migrant 
worker found, and those employers prosecuted for the more serious offence of 
knowingly employing an illegal migrant worker could be imprisoned for up to 
two years and/or receive an unlimited fine. However, certain aspects of the new 
legislation, such as the level of civil penalty to be levied, are currently subject 
to a public consultation and the 2006 Act measures have yet to be commenced. 

According to the UK government, the EU proposals would have no discernable 
impact upon the provisions of this legislation. Notwithstanding this, the 
government has decided not to opt in to the directive at this stage. 

SESSION 2
The fight against terrorism: what role for the EU?

31. In the framework of the draft revised action plan on combating terrorism, the 
Commission has addressed a questionnaire to Member States on national measures in 
the fight against terrorism and their impact on fundamental rights. What is your view 
on that issue?

The House of Lords EU Committee has not seen the UK government’s reply to 
the Commission’s questionnaire. Monitoring the impact of action plans is not 
within its mandate. 

32. According to its legislative programme, the Commission should submit at the 
beginning of November 2007 the second report on the implementation of the 
Framework Decision on combating terrorism45 together with a proposal to amend that 
Framework Decision. How do you assess the implementation of that Framework 
Decision in your country?

The House of Lords EU Committee undertakes scrutiny of EU draft legislation. 
Transposition and implementation of EU legislation is outside its remit.

33. In the fight against terrorism and crime, the principle of mutual recognition 
plays an essential role and one of the key instruments in this field is the Framework 
Decision on the European arrest warrant and the surrender procedures between 
Member States46. How is that Framework Decision transposed in your country?

The House of Lords EU Committee undertakes scrutiny of EU draft legislation. 
Transposition and implementation of EU legislation is outside of its remit.

SESSION 3
                                               
45 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
46 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA).
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The exchange of data for security purposes: 
the examples of the Treaty of Prüm and PNR 

31. As regards the Treaty of Prüm, has your Parliament been consulted on the 
Convention on the stepping up of cross border cooperation, particularly in combating 
terrorism, cross border crime and illegal migration or on the Council Decision on the 
stepping up of cross-border cooperation, particularly in combating terrorism and 
cross-border crime? What is the impact of these acts on your national legislation?

The UK Parliament was neither informed of nor consulted on the Prüm Treaty. 
The House of Lords EU Committee undertook an inquiry into the draft Council 
Decision, and criticised the German Presidency for attempting to bypass the 
proper procedures in trying to incorporate the Prüm Treaty into EU law. The 
report was particularly critical of the fact that the German Presidency put 
forward the proposal without an explanatory memorandum, an impact 
assessment, or an estimate of the cost to Member States, and without time for 
proper consultation with the national Parliaments and the European Parliament 
(see 18th Report of Session 2006-07, Prüm: an effective weapon against 
terrorism and crime?). In the event, the UK government agreed to the proposed 
Council Decision in the absence of clearance from its national Parliament. The 
House of Lords EU Committee considers such scrutiny overrides a serious 
matter. 

32. As regards the PNR agreement reached on 28 June 2007, was your Parliament 
involved in or kept informed of the negotiations with the US? Has your Parliament 
requested to be involved in the ratification process? What is your position on a 
comparable initiative at European level?

The House of Lords EU Committee undertook an inquiry into the EU/US PNR 
Agreement and as part of this inquiry was kept informed, to the extent possible 
under the circumstances, of the negotiations with the US by the relevant UK 
Minister giving evidence. The Agreement itself, however, was not deposited 
for scrutiny and it does not appear that its content has been informed by the 
views expressed by the House of Lords report published on 5 June 2007(see 
21st Report of Session 2006-07, The EU/US Passenger Name Record (PNR) 
Agreement). Because implementation of the Agreement does not require UK 
legislation, the UK Parliament will not be involved in the ratification process.

The House of Lords EU Committee report on the EU/US PNR Agreement also 
addresses the question of an equivalent initiative at EU level. While 
sympathising with the Association of European Airlines (AEA) members’ 
desire not to be involved in general law enforcement functions, the report 
welcomes a common EU approach to this issue.
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33. How is the Directive on the obligation of carriers to communicate passenger 
data47 transposed in your country? Did your Parliament have any problems or 
concerns in this respect?

The House of Lords EU Committee undertakes scrutiny of EU draft legislation. 
Transposition and implementation of EU legislation is not within its remit.

SESSION 4
Prospects and limits of European and national criminal law

30. In your Parliament's opinion, how will or should EU criminal policy evolve in 
the near future?

31. With the entry into force of the Reform Treaty, there will be an assessment of 
the acquis in this area. From your point of view, what should be reconsidered or 
improved?

The House of Lords EU Committee is undertaking an inquiry into the Reform 
Treaty, including its implications for the development of EU criminal law. The 
report is due to be published in early March 2008.

32. Does your Parliament have a position as regards the proposals of the 
Commission introducing criminal sanctions currently under discussion48?

GENERAL QUESTION
on interparliamentary cooperation

The current treaties, and all the more the new one, foresee a closer cooperation 
between the National and the European Parliaments  in the evaluation of the progress 
made in the policies related to the Area of Freedom, Security and Justice. Such an 
evaluation can accompany the dialogue which has also been launched by the Council 
Presidencies which are currently preparing the follow-up of the Hague Programme.
Bearing in mind the volume of the information and documents linked to this 
evaluation exercise and the need for continuous update of this information, it would 
be helpful to build an interparliamentary working area (if needed inside the IPEX 
internet site) dealing with the FSJA related policies.

Is your Parliament interested in taking part to this project?

                                               
47 Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate 
passenger data.
48 For example the Amended proposal for a Directive of the European Parliament and of the Council on 
criminal measures aimed at ensuring the enforcement of intellectual property rights (COM(2006)0168), 
the Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
91/477/EEC on control of the acquisition and possession of weapons (COM(2006)0093) or the
Proposal for a Directive of the European Parliament and of the Council on the protection of the 
environment through criminal law (COM(2007)0051).
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The House of Lords EU Committee already makes use of the IPEX internet site 
both for finding EU documentation and for updating information relating to the 
Committee’s scrutiny of EU draft legislation.
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