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Data protection as a fundamental right1.

Article 8 ECHR is the key legal instrument at European level for setting privacy as a 
fundamental right of citizens. Furthermore the Charter of Fundamental Rights of the EU 
distinguishes between the right to privacy and the right to data protection as an autonomous 
fundamental right. The Reform Treaty will have a very positive impact by making it possible 
for the EU as such to access to the ECHR and to give the Charter a binding character. Thus 
data protection, as the rest of fundamental rights, will be strongly underlined in the highest 
legal instruments.

Besides, CoE Convention 108 is the specific legal instrument in the European context and its 
Amendment of 15 June 1999 makes it possible for the EU to be party to it, thus reinforcing 
again data protection as fundamental right for the Union itself, not only for its Member 
States.

Some other provisions of the Reform Treaty will impact on the right to data protection, 
namely those setting the regime in the (until now)  second pillar and some specificities in the 
area of police and judicial cooperation in criminal matters.

This is not the moment to analyse the shortcomings that might occur with this sectoral 
approach, albeit the formal suppression on the pillar structure, but it has to be mentioned for 
reason that will be explain later on.

Finally, it has to be reminded that data protection aims at protecting “the fundamental rights 
and freedoms of natural persons, and in particular their right to privacy with respect to the 
processing of personal data”, as Article 1(1) of Directive 95/46/EC rightly says. Not only 
privacy but other rights such as fairness, defence, non discrimination, etc. are to be protected.

Challenges for national judges applying data protection2.

National judges apply the principles of data protection in two different ways, which must be 
distinguished.
A) Judges revise other authorities' decisions: indeed, the rule of law implies that any decision 
taken by a non-judicial authority is subject the revision before the courts. As the existence of 
a Data Protection Authority is mandatory and crucial in the European system of data 
protection, the revision in normally affecting that authority's decision. This is an important 
aspect concerning the judiciary but, normally will only affect specific court(s), usually at the 



highest level.   Its members are, of course, not only aware but also specialists. 

B) The second aspect of involvement of judges in data protection is their jurisdictional 
activities in all  areas of law (civil, administrative, criminal, etc.). There, data protection is 
part  of the legal corpus that judges must apply both to the substance and to the procedure of 
their judgements and resolutions. Here, each area presents its own characteristics and 
therefore represents different challenges. 

Criminal proceedings are  of special importance, not only because the rights of individuals are 
substantially affected but also due to the particular legal framework of the EU. Article 3(2)(2) 
of Directive 95/46/EC leaves outside its scope, in any case, the activities of MSs in the area 
of criminal law. Many Member States have transposed this Directive beyond its scope, 
including criminal judicial authorities. Thus, national judges are faced with an heterogeneous 
regulation of data protection in criminal matters nationally (some included, some excluded in 
national law) and internationally, including other judicial authorities of the EU. Furthermore, 
the ECJ has no saying in this matter. The last shortcoming might change with the Reform 
Treaty.

It does not seem that the situation will change if the present draft legislation becomes actual 
legal instrument. I am referring to the current proposal of Framework Decision being 
analysed in Council (dated 1 October 2007). Given its scope, as agreed in Council, the 
situation for judges will be even more complex than now, with danger to the liberties and 
freedoms of individuals. In criminal matters two different regimes will be applicable, one to 
domestic data and other to cross-border data. How to minimize this is a challenge for national 
legislators.

The challenges are also present in the first pillar, once non-criminal judicial matters are in the 
first pillar. One example of challenge for civil judges in the domain of data protection is 
related to a draft regulation recently analysed and discussed by LIBE: the Regulation on 
maintenance obligations, also object of an open seminar some weeks ago. The exchange of 
data for the establishment of these obligations and for their execution is subject to data 
protection rules set out in the regulation. Here the regime is common the all national judges 
(and assimilated administrative authorities in this field) but nevertheless they must be aware of 
it.

Challenges for judicial training institutions to introduce data protection awareness3.

Awareness is, therefore, a challenge in itself and the best way to address it is by introducing 
data protection in the training programs, both for initial and on-going training. This is 
happening already and, hopefully, will be more intense in the future.

Some weeks ago, hosted by the Council of Europe and organized by the University of 
Castilla-La Mancha, the Data Protection Officer of Eurojust and the EDPS, a workshop was 
held to discuss among judges, public prosecutors and law professors the impact of data 
protection in criminal judicial proceedings. Next Wednesday I will have the ocassion, also in 
the context of the CoE to address the introduction of data protection in the activities of the 
Lisbon Network (European Judicial training bodies), with increasing synergy with the 
European Judicial Training Network (EJTN) of the EU.

Challenges for the national legislators in applying data protection4.



What are the challenges of national parliaments in the context? The first probably will be the 
transposition of the future Framework Decision on data protection in the third pillar. If it is 
approved, as foreseen, before the end of the year, and the Reform Treaty a special provision 
on data protection in the police and judicial cooperation in criminal matters, the national 
legislators will have to decide if they transpose the decision strictly within its scope or go 
beyond it including domestic data. In the first, the inconsistencies that judges will have to 
face will be numerous. In the second case, in most MS the level of protection will decrease, 
as probably the Directive and in any case the Convention 108, both with higher level, are
applicable now. If the legislator takes the option of a higher level, as the draft allows,  for all 
data, transmissions between authorities, both national and EU, must be subject to similar 
level (Article 13(1) of the draft). Let us be optimistic and hope the higher level option 
applicable to all data will be the general one.

Concluding remarks5.

Data protection, as all fundamental rights, is at the core of the state of law. Judges (and 
public prosecutors) and legislators must be aware of it in all areas of law and must apply its 
rules to the activities of others, but also to their own jurisdictional and legislative tasks. Data 
protection is part of the good administration of justice and goes in hand in hand with other 
fundamental rights. 


