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Letter of 11 July 2006 from H.E. Dr Wilhelm Schönfelder, Permanent Representative of the 
Federal Republic of Germany, to Mr Martin Libicki, Chairman of the Committee on Petitions

Translation

Petition 28/2006 by Mr Wojciech Pomorski – your request for information

Dear Mr Libicki,

You forwarded the abovementioned petition by Mr Pomorski to the Federal Republic of Germany’s 
Permanent Representation, with a request that it be passed on to the responsible authorities in 
Germany.

I passed it on as requested, and am able to inform you that the Federal Ministry for Family Affairs, 
Senior Citizens, Women and Youth, which is responsible for this area, has given the following reply:

‘Preliminary remarks
In the petition in question, the petitioner indicates that he considers that EU law and human 
rights are being infringed by the German authorities, particularly through the work of the youth 
welfare offices. Based on his experience with a Hamburg youth welfare office, he assumes that
youth welfare offices throughout the Federal Republic are following practices that discriminate 
against foreign citizens or German citizens with foreign nationality.

His specific complaints are directed at a condition imposed by a youth welfare office, under 
accompanied access arrangements (§ 1684 BGB [German Civil Code]), requiring him to only 
communicate with his children in German. The petitioner assumes that this is general, usual 
practice on the part of youth welfare offices, which, he believes, are issuing such orders without 
any objective reason for the language restriction.

Establishment of, and conditions applying to, accompanied access arrangements
Accompanied access to a child by a person with access rights may be agreed on between the 
person with access rights and the parent who has custody, or may be ordered by the courts. 
Orders are made by the courts only if this is necessary for the welfare of the child (§ 1684, par. 4, 
p.1 BGB; OLG BB - 8.8.2001 - FamRZ 2002, 414). Access may be refused, or restricted for 
longer periods, only if the welfare of the child would otherwise be put at risk (§ 1684, par. 4, p.2 
BGB).

If the family courts order that access by a parent to a child be accompanied, a third (natural) 
person who is prepared to assist must be available to accompany access visits (Finger, in 
MünchKommBGB, 4th edition 2002, § 1684, par. 55; Struck, in: Wiesner, SGB [German Social 
Code] VIII, 3rd edition 2006, § 18, par. 33). The person may already be specifically designated 
during the proceedings before the family court, as part of the decision on accompanied access. 
This would primarily be a person who has the trust of both parents (Willutzki in: Klinkhammer/
Klotmann/ Prinz, Handbuch Begleiteter Umgang [Guide to accompanied access], 2004, p. 45). 
However, given that, precisely in the difficult conflict situation between the parents which can 
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precede an agreement or an order on accompanied access, such persons tend not to be (or no 
longer to be) available, the third party accompanying access visits is usually provided by the 
competent youth welfare office, which makes available a suitably qualified member of staff.

However, the family courts cannot require a youth welfare office to accompany access visits, but 
the latter takes a decision itself on whether a case is suitable for such a measure (Münder et al, 
FK-SGB VIII, 5th edition 2006, § 18, par. 35; Willutzki, p. 45 ff.). The body responsible for 
public youth welfare services is, however, subject to a legal requirement under § 18 par. 3, p. 4 
SGB VIII (Struck, § 18, par. 32) to assist in suitable cases in implementing access arrangements 
laid down by the courts. That implies that a decision has to be taken by the competent youth 
welfare office on whether the case is suitable for accompanied access, on the basis of objective 
criteria (Münder et al, § 18, par. 35; Struck, § 18, par. 32). If the youth welfare office does not 
consider the case to be suitable, i.e. if it is of the opinion that it is unable to guarantee the 
protection of the welfare of the child during access visits, it may refuse to accompany access 
visits (Willutzki, p. 45). 

a. Aims of accompanied access
The aim of accompanied access visits is to enable, with the cooperation of all of the persons 
involved, unaccompanied access arrangements to subsequently be introduced (Münder et al, § 
18, par. 39), i.e. to make accompanied access no longer necessary. The precondition for this is 
that there is no risk to the welfare of the child. In the light of this, accompanied access serves 
other purposes than the exercise of the right of parental access pursuant to § 1684, par. 1 BGB. 
Whilst the basic right to access is intended to give the child and the parent with access rights the 
opportunity to cultivate and maintain their emotional ties, and includes the right of the parent 
with access rights to determine himself/herself how the access is to be organised, the primary 
concern in organising accompanied access is to protect children against risks to their welfare 
whilst at the same time enabling the relationship between the parent with access rights and the 
children to be maintained.

As a youth welfare service, accompanied access can, and may, only be a short-term, targeted 
form of support and a temporary measure (not a permanent solution) (Münder et al, § 18, par. 32, 
39). As a rule, six accompanied access visits over a period of at most six months should suffice 
in order to subsequently lead to the introduction of unaccompanied access arrangements by 
mutual consent. Accompanied access continuing over a period of many years is fundamentally 
neither appropriate nor practicable, and is not the intention of the legislator (Münder et al, § 18,
par. 32, 39).

b. Organisation of accompanied access
Apart from the conditions which the family court may lay down regarding the way in which 
accompanied access is to be organised in practice (Finger, § 1684, par. 19 ff.), the view of the 
body responsible for providing services is of decisive importance (Münder et al, § 18, par. 38). 
The proportionality principle must also be observed in this connection. That means that rules 
determining the way in which the right of access is to be exercised are permitted in so far as they 
serve the purpose of protecting the welfare of the child in respect of whom access rights are 
exercised and are suitable and necessary to that end. The respective rules depend on the 
circumstances of each individual case. If rules intended to guarantee the protection of the welfare 
of the child are not complied with, a body may refuse to accompany access visits.

c. Linguistic arrangements for accompanied access
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In the case of parents with access rights whose mother tongue is not German, and who wish to, 
or have to, use their mother tongue in conversation with their child during access visits, it is 
usual practice for this matter to already be discussed during the proceedings before the family 
court and to be taken into account in the decision on accompanied access arrangements. That 
regularly happens, at any rate, if the parent with access rights does not have a command of 
German. If linguistic arrangements are not laid down in the decision by the courts or under the 
agreement, they may be determined by the youth welfare office.

Both the courts and youth welfare offices must, in taking a decision on linguistic arrangements, 
be guided by the welfare of the child and take account of the fact that use of the mother tongue 
of the parent who has access rights is culturally enriching for the child and also important from 
an emotional point of view. However, within the context of accompanied access arrangements, it 
may be essential for the person accompanying access visits to understand the conversation 
between the child and the parent with access rights. That is particularly the case where there are
grounds for concern that the child may be verbally pressured or otherwise influenced in a 
negative way. That is conceivable, for example, in cases where accompanied access has been 
ordered on account of fears that the child might be abducted, and there is reason for concern that 
conversations may take place in order to reach an understanding in preparation for such an 
abduction.

If, in accordance with the abovementioned principles, it is necessary for the person 
accompanying access visits to understand the conversation between the child and the parent with 
access rights, steps must be taken to look into whether a suitable person who is prepared to assist 
with accompanied access and who has relevant language knowledge is available. In this 
connection, it should be borne in mind that, for those entitled to receive child and youth welfare 
services, the right to express wishes and choose applies (§ 5 SGB VIII). Beneficiaries’ wishes 
must be met unless this would entail disproportionate additional cost. If a youth welfare office 
has to call in a third party with the necessary language knowledge because it does not have 
specialist staff of its own with the relevant language knowledge, the additional costs incurred -
even if substantial - might, in individual cases, still not be considered disproportionate. If, 
however, a suitable person with the necessary language knowledge is not available, the condition 
requiring that only German be used is absolutely permissible, as it is a less severe measure that 
seeks to avoid completely refusing accompanied access on the grounds of possible risks to the 
welfare of the child.

d. Legal recourse
If a youth welfare office does not take on responsibility for accompanying access visits or only 
does so on certain conditions that have not been ordered by the courts, the parent with access 
rights has the possibility of recourse to the administrative courts against the decision by the 
youth welfare office, as the rights of a person with access rights have a legislative basis in SGB 
VIII (Willutzki, p. 46). In urgent cases, a provisional judicial protection procedure involving a 
provisional order may be considered.
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