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Senate of the Republic
Secretary-General

Rome, 22 October 2008
Ref. No: 332/DR

Gérard Deprez,
Chairman of the Committee on Civil 
Liberties, Justice and Home Affairs,
European Parliament,
Altiero Spinelli Building,
02F255, rue Wiertz/Wiertzstraat 60,
B-1047 Brussels

cc: Adina-Ioana Vălean
European Parliament,
Altiero Spinelli Building,
02F255, rue Wiertz/Wiertzstraat 60,
B-1047 Brussels

Dear Mr Chairman,

I am replying on behalf of the President of the Senate to your kind letter of 22 July 
last in which, in the capacity conferred by the European Parliament upon the 
Committee which you chair, you forwarded a questionnaire designed to gather 
information on the application of Directive 2004/38/EC of the European Parliament 
and of the Council on the right of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States.

In replying to your questionnaire, a topic which is currently a subject of hot debate in 
Italy and could lead to changes to the laws currently in force, I wish to inform you of 
President Schifani’s support for ever closer cooperation between the European 
Parliament and the national parliaments, which you mention, and ask you to accept 
the assurance of my highest consideration.

[Illegible signature]

Enc. No 1
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REPLIES TO THE QUESTIONNAIRE FROM THE EUROPEAN PARLIAMENT COMMITTEE ON 
CIVIL LIBERTIES, JUSTICE AND HOME AFFAIRS

Overview

It should be noted at the outset that the rules in force in Italy are complex and the 
result of a cumulative series of amendments. The following document provides an 
outline based on the existing legislation but must be read with the proviso that the 
reply to a specific question may give rise to various interpretations and in any event it 
is for the competent administrative and judicial bodies to apply the rules concerned.

Directive 38/2004 on the right of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States was transposed into 
the Italian legal order by Legislative Decree No 30 of 6 February 2007 as 
subsequently amended and consolidated by Legislative Decree No 32 of 
28 February 2008. Both decrees were issued under Law No 62 of 18 April 2005 on 
provisions complying with obligations stemming from Italy’s membership of the 
European Communities (Community Law 2004). Pursuant to Legislative Decree 
No 30 of 2007 and Legislative Decree No 32 of 2008, the Ministry of the Interior
(Home and Regional Affairs Department) has issued Circular No 19 of 16 April 2007, 
Circular of 18 July 2007 and Circular No 45 of 8 August 2007.

With regard to statistical matters reference can be made to the Rapporto Istat sulla 
popolazione residente al 1º gennaio 2007 [Istat Report on the resident population as 
at 1 January 2007]. The report relates essentially to the presence of non-Community 
nationals in Italy; nonetheless it also provides some information on the presence in 
Italy of European Union citizens. According to Table 3 of the report, the number of 
residents in Italy from other EU Member States rose from 479 277 on 1 January 2004 
to 606 188 on 1 January 2007; in the period in question nationals from European 
Union countries resident in Italy therefore rose by 59.8%, an increase which 
encompasses two quite different trends: nationals of the countries of the Union of 15 
rose by just 11.5% - from 133 545 on 1 January 2004 to 148 911 on 1 January 2007, 
whereas the number of residents from the new Community countries rose by 86.1% -
from 245 732 on 1 January 2004 to 457 277 on 1 January 2007. Of particular 
relevance in the period in question is the increase in numbers of Polish nationals 
(+79.7%), Romanians (+92.5%) and Bulgarians (+73.8%). In total, on 1 January 2007,
central and eastern European countries, including the two countries which joined the 
European Union on 1 January 2007 (Romania and Bulgaria) as well as countries 
which are not members of the Union (such as Albania, Ukraine and Moldova), now 
account for over 1.1 million people, or almost 39% of the foreign population resident 
in Italy, compared with the 26% of foreign nationals from the entire African continent 
(750 000) and 17% from Asia (512 000 nationals). 

Specific questions

Question 1 (Definitions of spouse and registered partnership in relation to free 
movement)

Article 2(2)(b) of Legislative Decree 30/2007 defines ‘family member’ as a spouse or 
partner with whom the Union citizen has contracted a registered partnership, on the 



LT\752243EN.doc 3/13 PE 415.208

basis of the legislation of a Member State, if the legislation of the host Member State 
treats registered partnerships as equivalent to marriage and in accordance with the 
conditions laid down in the relevant legislation of the host Member State. In that 
respect it should be noted that Italian law does not provide for any formal rules 
regulating de facto partnerships.

Article 3 of Legislative Decree 30/2007 also covers under family members not falling 
under the definition thereof in the strict sense but whose entry is facilitated the partner 
with whom the Union citizen has a durable relationship, duly attested by the Union 
citizen’s State.

A subsequent explanatory circular from the Ministry of the Interior (18 July 2007) 
clarified the purpose of Article 3: to preserve relationships between a Union citizen 
with persons who do not fall within the definition of ‘family member’ as set out in 
Article 2 of the Decree, taking into consideration any financial or physical 
dependence on or a stable partnership with the Union citizen.

The persons covered by Article 3 may be allowed to enter and reside in Italian 
territory under an entry visa and a subsequent residence permit ‘for elective residence’.

Question 2 (Right of exit and right of entry)

Article 4 of Legislative Decree No 30/2007 provides for the free movement in the 
States of all Union citizens with a ‘document valid for foreign travel in accordance 
with the legislation of the Member State’ and their family members who are not 
Community nationals but who hold a valid passport. Article 5 allows entry into Italian 
territory under the same conditions.

There are various documents under the Italian system equivalent to a passport, for 
example an identity card allowing foreign travel or staff passes issued to public 
servants.

Anyone in Italian territory is required, subject to criminal penalties, to provide 
evidence of identity if requested to do so by a public official in the performance of 
his/her duties (Article 651 of the Criminal Code). It is not, however, an express 
requirement generally for Italians to be in possession of a document attesting to their 
identity.1 Possession of a document valid for foreign travel is a requirement for free 
movement and for entry by a Community citizen (see below).

Legislative Decree No 144 of 2 August 2007 transposed Directive 2004/82/EC on the 
obligation of carriers to communicate advance passenger data relating to passengers 
travelling into the territory of the Italian State to the competent officials responsible 
for carrying out police controls at borders.

The European directive and the Italian legislation state that the rules in question apply 
solely to air carriers and not to other carriers.

                                               
1 Non-Community nationals are required upon request by public security officials and officers to show 
their passport or other identification document or their residence card or permit (Article 6(3) of 
Legislative Decree 286/1998).
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Pursuant to Article 5(5) of Legislative Decree No 30/2007, a Union citizen or a family 
member thereof who is not a national of a Member State who does not hold travel 
documents or an entry visa may be refused entry unless the person concerned can, 
within 24 hours of being requested to do so, produce the necessary documents or 
provide evidence of entitlement to free movement by means of other appropriate 
documents.

Question 3 (Reporting presence)

EU citizens have the right of residence in the territory of another Member State for a
period not exceeding three months without any conditions or any formalities other 
than the requirement to hold a document proving their identity which is valid for 
foreign travel pursuant to the law of the State of which they are a citizen.

The same provisions also apply to family members in possession of a valid passport 
and, depending on circumstances, a visa, who are not nationals of a Member State, 
accompanying or joining the Union citizen (Article 6(1) and(2) of Legislative 
Decree 30/2007).

European Union citizens who intend to remain in Italian territory for a period of less 
than three months have the option of reporting their presence in Italy at a police 
station.

Although this is an optional procedure, failure by a Community citizen to report 
presence may be to his or her disadvantage: a Community citizen who does not hold a 
statement of presence is regarded, in the absence of evidence to the contrary, as 
having been resident in Italy for over three months (Article 5(5a)).

For periods of residence longer than three months it is necessary to report to the 
Records Office of the commune of residence (see the reply to question 9 with regard 
to the possibility of failure to register and the usual reason for immediate removal).

Question 4 (Right of residence and conditions)

There are no specific provisions as to how to count the three month period from the 
date of arrival (but where failure to report presence is concerned, see the reply to 
question 3).

Union citizens other than workers and members of their families enjoy the right of 
residence provided that they have ‘sufficient’ economic resources as referred to in 
Article 9(3) (which in turn refers to Article 29(3)(b)) of Legislative Decree 286/1998) 
not to become an unreasonable burden on the social assistance system of the host 
Member State. To that end, the person concerned must have their own economic 
resources as provided for in Legislative Decree 286/1998, namely a minimum annual 
income from lawful sources not less than the annual amount of social assistance 
payments (amounting to EUR 5 061.68 per annum for 2007) if he/she wishes to be 
joined by one family member; double that amount if the citizen wishes to be joined by 
two or three family members; and triple that amount if he/she wishes to be joined by 
four or more family members. To be reunited with two or more children younger than 
14 years of age, a minimum income not less than double the annual amount of social 
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assistance payments is required. Circular No 19 of 2007 includes the following table 
by way of illustration:

Income threshold Number of people
EUR 5 061.68 Applicant only or

Applicant + one family member
EUR 10 123.36 Applicant + two family members or

Applicant + three family members
EUR 15 185.04 Applicant + four or more family members

When determining income, account is also taken of the overall annual income of the 
family members living with the applicant.

Availability of funds can be proved directly in the form of appropriate documents 
(pension certificate, income tax return, cash or credit instruments, guarantees, savings 
account books, current account statements), or by means of self-declaration pursuant 
to the legislation in force (Articles 46 and 47 of Decree of the President of the 
Republic 445/2000). 

Any shortfall in availability of economic means as set out above constitutes grounds 
for removing the Union citizen from Italian territory pursuant to Article 21 of 
Legislative Decree 30/2007.

The competent bodies may verify that the economic resources required for residence 
are in fact available. To that end the statement must give detailed information as to the 
means of verifying the availability of those resources in such a way as to allow 
controls, including spot-checks, to be carried out by Records Office Officials.

In addition to the income requirement, a Union citizen other than a worker2 must 
produce documents proving that he/she holds a health insurance policy or other 
document whatever its title which provides cover for all risks in the national territory. 
The documentation in question must be produced when applying for registration of 
personal records3 and registration of residence.

The circular of 18 July 2007 issued by the Ministry of the Interior states that:
- Forms E106, E120, E121 (or E33), E109 (or E37), where presented by Union 

citizens, satisfy the requirement for health cover for registration purposes;
- The European Health Insurance Card issued by the country of origin is not a 

substitute for a health policy.

Question No 5 (Registration of Union citizens and their family members, residence 
card)

A Union citizen who intends to reside in Italy for more than three months is required 
to register at the Records Office of the commune of residence. In order to register, the 
                                               
2 Union citizens who are workers and their family members are covered for health costs under the 
Italian National Health Service.
3 For registration purposes, the duration of the health policy must be at least one year or, where less 
than one year, at least equal to the course of study or vocational training. 
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citizen must present documents providing evidence of work, or of study or vocational
training and the availability of sufficient economic resources (see above). The 
required documents are to be presented to the Records Office of the commune of 
residence which will forward them to the regional administrative offices for the area.

Workers must produce appropriate documentary evidence of their work.4

Where the citizen is resident for religious reasons he/she must, in addition to the 
documents required of the other categories of Community citizens upon entry, 
produce a declaration from the responsible person in the religious community in Italy 
providing evidence of the post and the role held and a declaration from the
responsible person in the Community assuming responsibility for health costs or 
health care policy.

Community citizens other than workers must demonstrate that they fulfil the 
necessary economic requirements.

In the event of involuntary unemployment the citizen retains the status of worker and 
the rights derived therefrom by producing appropriate documents providing evidence 
of involuntary unemployment, for example, a medical certificate and relevant reports 
in the event of inability to work due to an accident; a certificate of involuntary 
unemployment from a job centre, or self-certification stating the date and the 
competent job centre, as well as documentation relating to termination of the 
employment relationship (letter of redundancy, fixed-term employment contract, etc). 
Where a vocational training course is under way, retention of the status of worker 
requires the training to be related to the previous employment.

The general rule for family members is that their legal status reflects that of the 
Community citizen who is independently entitled to reside in Italy; a family member 
of a worker may therefore immediately enjoy the same rights as that Community 
citizen and must, in addition to the documents usually required, produce a document 
attesting to the existence of a family relationship which has legal effect in Italy. A 
family member of a student or of someone resident for other reasons must, in addition 

                                               
4 For a worker: most recent pay slip or receipt for payment of valid pension contributions for domestic 
workers (alternatively, contract for the work under way setting out details of pension and insurance 
contributions; or offer of employment; employer’s declaration; document attesting to an offer of 
employment from a Job Centre). For atypical contracts documents must be produced which provide 
evidence of the employment relationship, for example a copy of the contract or, in other cases 
registration on the social security register or with the Istituto per l’assicurazione contro gli infortuni sul 
lavoro (INAIL) [Institute for Insurance for accidents at work].

Self-employed persons must produce a receipt of registration on the roll of traditional businesses or the 
professional register. If there is no provision for entry on a register for the activity carried out, a 
certificate issuing a VAT number. 

If the applicant is a member of a stock company or partnership he/she must present the constitution of 
the company or an official document evidencing the existence of the company and the list of partners’ 
names.

A seasonal worker may ask to be registered on the temporary population register. In that event the 
Records Office official will issue a temporary residence declaration valid for one year.
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to a document attesting to the existence of a family relationship, produce appropriate
documentation of adequate economic resources (see above) and hold a health policy.

For residence of over three months, non-Community family members of the 
Community citizen must apply directly to the Questura [Public Order Office] for a 
‘residence card for a family member of a Union citizen’. The application must be 
accompanied by the following documents: identity card or passport and entry visa
(where appropriate), document attesting to the existence of a family relationship, 
certificate of application for Records Office registration for the family member of the 
Community citizen. After five years of continuous residence the person concerned
may apply for a permanent residence card for family members of European citizens.
An application for a permanent residence card must be submitted, before the expiry of 
the residence card, to the Questura serving the place of residence.

Failure to apply for Records Office registration or for a residence card within the 
stipulated time-limits may constitute grounds for removal for imperative reasons of 
public security when the amendment proposed by the Government to that end enters 
into force (see below, reply to question 9).

Question 6 (Restrictions to free movement and expulsions on grounds of public 
policy, public security and public health)

Article 20 of Legislative Decree 30/2007 provides that the right of entry and the right 
of residence of Union citizens and their family members, irrespective of nationality, 
may be restricted by appropriate measures only on grounds of State security; 
imperative reasons of public security; other grounds of public policy or public 
security.

Grounds of State security exist, inter alia, when the person to be removed falls within 
one of the categories referred to in Article 18 of Law No 152 of 22 May 1975 
(internal anti-terrorist legislation), or where there are reasonable grounds for 
considering that that person’s continued presence in the territory of the State may in 
any way encourage terrorist activities or organisations, including at international level.

Imperative reasons of public security exist when the person to be removed has 
behaved in a manner that constitutes a genuine, present and sufficiently serious threat 
affecting one of the fundamental interests of society or public safety, making his/her 
removal a matter of urgency because his/her continued presence in the territory is 
incompatible with decent, safe co-existence. When assessing whether imperative
grounds of public security exist, regard must also be had, inter alia, to any previous 
convictions for serious offences handed down by an Italian or foreign court, and to 
preventive measures or removal procedures ordered by foreign authorities.

The rules state that removal procedures must comply with the principle of
proportionality and may not be based either on economic grounds or on reasons 
unrelated to the personal conduct of the person concerned which represents a specific, 
current threat to public order or public safety. Previous criminal convictions do not in 
themselves constitute grounds for taking such procedures. 
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Moreover, when taking an expulsion decision, account must be taken of
considerations such as how long the individual concerned has resided in Italy, his/her 
age, state of health, family and economic situation, social and cultural integration into 
Italy and the extent of his/her links with the country of origin.

Illness and infirmity may provide grounds for restrictions on free movement within 
national territory only in respect of diseases with epidemic potential as defined by the 
World Health Organisation and other infectious diseases or contagious parasitic 
diseases if they are the subject of protection provisions applying to Italian nationals. 
Diseases occurring after entry to national territory may not constitute grounds for 
expulsion.

Beneficiaries of the right of residence who have resided in the national territory in the 
preceding ten years or who are minors may be expelled only on grounds of State 
security or on imperative grounds of public security except if the expulsion is 
necessary for the best interests of the child, as provided for in the United Nations 
Convention on the Rights of the Child of 20 November 1989, ratified by Law No 176 
of 27 May 1991.

Such procedures are taken by the Internal Affairs authorities: either the Minister or 
Prefects, depending on the reasons for the expulsion (see Article 20(9)).

As regards data on expulsions, the Ministry of the Interior noted in the report on the 
draft Legislative Decree amending the rules on free movement of EU citizens (see 
reply 9) that during the period 1 November 2007-19 May 2008 (which coincided with 
the entry into force of corrective measures under Legislative Decree No 30/2007) the 
total number of expulsions was 834.

Question 7 (Procedural guarantees and redress)

The reasons for expulsion procedures on grounds of State security, imperative reasons 
of public security and other grounds of public policy or public security must always 
be given unless this is contrary to the interests of State security.

Where the addressee does not understand Italian, the procedure is to be accompanied 
by a translation of its content, including appropriate forms in detail, into a language 
which he/she understands or, where this is not possible because there is no one
available who can translate the procedure into that language, translation is to be 
provided into either French, English, Spanish or German, according to the preference 
of the person concerned.

The procedure is notified to the person concerned.

It includes redress procedures and the time allowed for the person to leave national 
territory; that time may be not less than one month from the date of notification, save 
in duly substantiated cases of urgency, when it may be reduced to ten days. The 
procedure also includes the duration of the ban on re-entry, which may not be greater 
than ten years for expulsion on grounds of State security, and five years in other cases.
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An expulsion procedure issued on grounds of State security and imperative reasons of 
public security is to be immediately enforced by the Questore [Officer in charge of 
Public Order] in accordance with the methods provided for in the Law on immigration 
rules governing the status of foreign nationals in relation to administrative expulsion 
(Article 13(5a) of Law 286/1998.5 It should be noted that pursuant to Article 20b of 
Legislative Decree 30/2007, an ordinary court presided over by a single judge has 
jurisdiction for the purposes of confirmation of measures handed down by the 
Questore pursuant to Article 20 and 20a.)

In other cases, where the subject of the expulsion procedure is held longer than the 
time-limit provided for, the Questore must order the immediate enforcement of the 
measure to expel the person concerned from the national territory.

Excluded persons may submit an application for lifting of the exclusion order after at 
least half the ban has been served, and in any event after three years. The application 
must put forward arguments to establish that there has been a material change in the 
circumstances which justified the decision refusing re-entry to the national territory. 
The authority which issued the expulsion procedure concerned must reach a reasoned 
decision on this application within six months of its submission. Excluded persons 
have no right of entry to the national territory while their application is being 
considered.

An excluded person who re-enters the national territory in breach of a ban on re-entry 
is liable to two years’ imprisonment if excluded on grounds of State security or one 
year’s imprisonment in other circumstances (on this point see the reply to question 
No 8). Instead of imposing a period of imprisonment the court may hand down an
immediate expulsion order with a ban on re-entry to the national territory for a period 
of between five and ten years. Exclusion is immediately enforced by the Questore 
even where the ruling is not final. In the latter case, in the event of re-entry into the 
national territory in breach of the exclusion order, a custodial sentence of up to three 
years’ imprisonment applies (Article 20. Legislative Decree 30/2007).

Pursuant to Article 21 of Legislative Decree 30/2007, where the conditions governing 
the right of residence are broken, the exclusion procedure is initiated by the Prefect 

                                               
5 Pursuant to Article 13(5a) of Law 286/1998, the Questore must immediately, and in any event within 
forty-eight hours of its adoption, inform the justice of the peace with territorial jurisdiction of the 
procedure ordering the person concerned to be escorted to the border. Enforcement by the Questore of 
the procedure to expel someone from national territory is stayed pending a decision confirming it. The 
confirmatory hearing is held in a council chamber and must involve a promptly notified defence lawyer. 
The defendant must also be promptly informed and taken to the place where the hearing is being held. 
The provisions referred to in the sixth and seventh indents of paragraph 8 (on legal assistance and 
defence at no cost) apply, where appropriate. The court makes the confirmation by way of a reasoned 
decree within the next forty-eight hours, having ascertained compliance with the time-limits, the 
existence of grounds and having heard the defendant, if the defendant appeared. Pending the outcome 
of the confirmatory procedure, the expelled alien is held in one of the identification and expulsion 
centres referred to in Article 14 unless the proceedings can be carried out in the place where the 
decision on the expulsion procedure was taken, prior to transfer to an available centre. When 
confirmation is given, the procedure for escort to the border becomes enforceable. Where confirmation 
is not given or the time-limit for the decision is not complied with the Questore’s procedure becomes 
devoid of any effect. A confirmatory decree may be appealed. The appeal does not stay enforcement of 
expulsion from the national territory. The forty-eight hour time-limit by which the justice of the peace 
must give confirmation runs from the time the measure is notified to the office of the Clerk of the Court. 
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with territorial jurisdiction based on the place where the Records Office entry was 
made for the person subject to the measure, and is to be communicated to the 
commune where that person is registered, in similar fashion to the process for the 
exclusion procedure taken on grounds of public policy and security. The procedure
stipulates a time-limit of not less than one month for the person to leave the national 
territory. A ban on re-entry may not be handed down. A procedure ordered by a
Prefect may be appealed to the Court within 28 days of its notification.

Pursuant to Article 22 of Legislative Decree 30/2007, an appeal may be lodged 
against an exclusion procedure on grounds of State security or public policy at the
Lazio Regional Administrative Court in Rome.

An appeal may be lodged against an exclusion procedure on grounds of public 
security, imperative reasons of public security and lapse of conditions governing right 
of residence within twenty days of notification, on pain of inadmissibility, at the
ordinary court presided over by a single judge where the authority issuing the decision 
is based. The party concerned may be present in court in person.

The appeals referred to above, signed personally by the person concerned, may also 
be submitted through an Italian diplomatic or consular representation. In that case the 
authentication of the signature and dispatch to the Italian judicial authority are to be 
carried out by officials at the representation. Special power of attorney is granted to 
the legal counsellor before the consular authority, at whose offices communications 
concerning the procedure are effected. Appeals may be accompanied by a petition for 
a stay in the execution of the exclusion procedure. Until the outcome of that petition, 
the effect of the contested measure is stayed unless the expulsion procedure is based 
on a previous judicial decision or was taken on grounds of State security or on 
imperative grounds of public security.

Finally, it should be noted that an appeal against a procedure to refuse and withdraw
right of residence for less than or more than three months may be lodged at the court 
presided over by a single judge in the place where the applicant is resident. The court 
acts, after hearing the party concerned, in accordance with the rules of procedure set 
out in Article 737 et seq. of the Code of Civil Procedure (Article 8 of Legislative 
Decree 30/2007).

Question 8 (Other issues)

Article 235 of the Penal Code, as amended by Decree-Law No 92 of 23 May 2008 
(converted finally into Law No 125 of 24 July 2008) provides that the expulsion of a 
Community national, being a non-custodial security measure, must be applied not 
only in the cases specifically provided for under current legislation, but also following 
a sentence of imprisonment of more than two years.

Article 312 of the Penal Code, as amended by the above Decree-Law, provides that 
the expulsion of a Community national must be ordered not only in the cases 
expressly provided for by law, but also following a prison sentence in respect of one 
of the crimes against the personality of the State, irrespective of the duration of the 
sentence.
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Here too, expulsion from the territory of the State is carried out by the quaestors in 
accordance with the rules laid down in Article 20(11) of Legislative Decree 30/2007 
(see above).

The above provisions must be assessed in the light of the rules on security measures 
under Italian law: in general such measures may only be applied after it has been 
established that the person who committed the offence is a social threat.

Moreover, Article 20(4) of Legislative Decree 30/2007 states that the existence of 
criminal convictions does not in itself justify the adoption of expulsion measures.

Within the meaning of Article 211 of the Penal Code, the security measures added to 
a prison sentence are implemented after a sentence has been served or otherwise 
discharged. It is the supervisory magistrate who is responsible for ordering definitive 
expulsion, after re-examining the extent of the threat, (and who, pursuant to Article 69 
of the prison code, oversees the implementation of the personal security measures and 
re-examines the extent of the threat within the meaning of the first and second 
subparagraphs of Article 208 of the Penal Code and also the application, 
implementation, conversion or annulment, including early annulment, of the security 
measure).

Within the meaning of Article 235 of the Penal Code, as amended by Legislative 
Decree 92/2008, a person who infringes an expulsion order issued by the courts is 
punishable by one to four years’ imprisonment. In all cases the transgressor is arrested, 
even if he is not caught in flagrante delicto, and his case is fast-tracked.

Moreover, Article 20(14) of Legislative Decree 30/2007 provides that a person 
subject to an expulsion order who returns to national territory, thereby infringing the 
ban on re-entry, is punishable by imprisonment, for a period of up to two years in the 
case of expulsion for State security reasons or up to one year in other cases6. The 
courts may replace imprisonment by an immediate expulsion order, coupled with a re-
entry ban for a period of five to ten years. In such cases, Article 20(15) provides for 
imprisonment for up to three years in the case of re-entry in breach of the immediate 
expulsion order.

It should also be noted that, pursuant to Article 20(3) of Legislative Decree 30/2007, 
convictions for certain offences involving more severe penalties than those in 
Article 235 of the Penal Code are only one of the factors to be taken into 
consideration for the purposes of adopting the expulsion order.

As regards abuse of rights or fraud, Legislative Decree 30/2007 does not contain any 
specific provisions, does not give examples and does not have any article on this 
subject comparable to Article 35 of Directive 2004/38/EC. Moreover, the fact that the 

                                               
6 The penalty aspect of this situation is covered by the draft decree-law supplementing and amending 
Legislative Decree 30/2007 (on which the constitutional affairs committees of the Chamber of Deputies 
and the Senate expressed their opinions at their respective meetings on 16 July 2008) which provides 
that a person subject to an expulsion order on grounds of State security who re-enters national territory 
in breach of a re-entry ban is punishable by one to four years’ imprisonment. However, the penalty (of 
up to one year’s imprisonment) for infringement of a re-entry ban by citizens who have been expelled 
for reasons other than State security is not mentioned.
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conditions governing a person’s right of residence cease to exist may cause an 
expulsion order to be issued against him and his family, but not a re-entry ban 
(Article 21, Legislative Decree 30/2007). Once the time-limits laid down in an 
expulsion order have expired, a person remaining in national territory may be arrested 
and held for a period of one to six months and be ordered to pay a fine of between 
EUR 200 and EUR 2000 (Article 21(4) of Legislative Decree 30/2007, as replaced by 
Article 1 of Legislative Decree No 32 of 28 February 2008). Penalties in the case of 
fraud should perhaps be dealt with systematically. The relevant instrument in this 
connection is Legislative Decree 445/2000 (Consolidated Law on the laws and 
regulatory provisions concerning administrative documents). Article 76(1) of 
Legislative Decree 445/2000 provides that any person issuing false statements, or 
providing or using forged documents is punishable under the Penal Code and the 
special laws on the matter, and paragraph 2 of that article adds that the provision of a 
document containing information which is no longer true is equivalent to using a 
forged document. Moreover, pursuant to Article 75 of Legislative Decree 445/2000, if 
it emerges as a result of an investigation that the content of an equivalent declaration 
is false, the declarant loses any potential benefits associated with the order issued on 
the basis of the false declaration.

Question 9 (Other information)

In connection with a series of measures concerning the problem of security (the so-
called ‘security package’), the Italian Government has recently proposed various 
amendments to the rules concerning the entry and residence of Community citizens.

The first new element concerns ‘sufficient’ economic resources for residence in 
excess of three months: these resources must be shown to derive from a lawful 
activity.

Furthermore, a European citizen may voluntarily register with the Italian national 
health service (SSN) upon payment of contributions, the amount of which will be 
fixed in subsequent regulations.

It should be noted that applications for registration of personal information must be 
made within ten days of the expiry of the three-month period following entry into 
national territory. The same time-limit applies to an application for a residence permit 
from a family member of an EU citizen living outside the EU.

Self-certification for the purpose of proving the availability of economic resources is 
only permissible in the case of residence for study reasons.

Provision is also made for fingerprinting to be extended to EU citizens, in the same 
statutory circumstances as for Italian nationals.

The proposed amendment also states that in the case of conviction for certain 
categories of offence (for which mandatory arrest is specified) the five-year period for 
acquiring a right of permanent residence is suspended when the judgment becomes 
final and restarts once the sentence has been served.
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As indicated above, the imperative public security criteria for issuing an immediate 
expulsion order include failure to apply for registration of personal details and failure 
to apply for a residence permit within the prescribed period. There is also provision 
for extending the range of offences indicative of the existence of imperative public 
security criteria to offences against accepted principles of morality.

The proposed amendments also provide that in the case of technical obstacles to 
implementing an expulsion order, the persons concerned may be detained in a suitable 
holding centre for up to 15 days.

Finally, there is a proposal to introduce a 60-day period following which, if no 
decision has been made on an application for suspension of the expulsion order in 
judicial proceedings to contest the order, the expulsion order must be enforced in any 
case.
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